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JURISDICTIONAL STATEMENT 


(a) Jurisdiction of this case was acquired in the United States 
District Court For The District of Columbia by an action maintained 
under Title 11, Section 306, District of Columbia Code (1951 Edition). 
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(b) Jurisdiction in this Honorable Court is founded on Title 28, 
United States Code, Section 1291, said case being an appeal from a final 
judgment in the United States District Court For The District Of 
Columbia. 


STATEMENT OF CASE 
I. 


The appellant, Caroline Friedman, was an occupant of a motor 
vehicle owned and operated by the appellee Violetta Rose Phillips, when 
it was in collision with an automobile, owned and operated by the appel- 
lee Joseph Sidney Tompkins, Jr., in the District of Columbia on May 15, 
1956. Appellant was injured in the accident and sustained a compression 
fracture of the spine (JA 72, 78, 100). The injuries sustained by the 
appellant in this accident were of such a nature that appellant was re- 
quired to be hospitalized on four (4) different occasions for a total of 
45 days. (JA 18, 19, 21, 22, 23) Suit was brought by appellant against 
both drivers (JA 1) and after a jury trial a verdict was returned against 
both driver appellees. (JA 172) The appellant does not dispute the 


verdict in this respect and no appeal is made to this Honorable Court on 
that part of the verdict or judgment. 


The amount of damages awarded the appellant was Two Thousand 
Five Hundred Dollars ($2,500.00). (JA 172) This appeal is made on the 
question of damages only, not on the point of inadequacy, but because the 
verdict was not in accordance with the uncontroverted evidence presented, 
and was in disregard of the law as charged by the trial court. 


The amount of special damages as presented was Four Thousand 
Fourteen Dollars and thirty-one cents ($4,014.31). This included only 
the bills for hospitals, doctors, medicines, braces and special appliances 
and clothing; and cost of transportation to and from hospitals and doctors 
offices. Appellant was not employed at the time of the accident but was 
a housewife. Prior to her marriage the appellant had been employed as 
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a registered practical nurse in New York City hospitals ata salary of 
$75.00 per week. After the accident but before trial the appellant be- 
came a widow. She had not returned to work before trial date. 


The total sum of the bills for medical expenses alone, excluding 
special clothing and transportation, but including only the bills for 
hospitals, doctors, x-rays, medicines, back braces and heating pads, 
amounted to Three Thousand One Hundred Fourteen Dollars and seventy- 
eight cents ($3,114.78). None of these bills were controverted by the 
appellants in any respect and all of the doctors and hospital bills were 
admitted in evidence without objection (JA 25, 26, 27, 29, 30, 31). 


Oi. 


During the trial the appellant was asked on cross-examination by 
counsel for appellee Phillips whether she and her husband had an alter- 
cation or fight on the day of the accident or the day before (JA 48). The 
appellant denied this. Appellant was asked further on said) cross- 
examination whether she had shown Mrs. Phillips, the appellee, a pair 
of pajamas and told her that appellant's husband had torn them off of 
appellant in a fight. Appellant answered in the negative (JA 48). Coun- 
sel for appellee Phillips pursued the cross-examination and asked the 
appellant if she did not tell appellee, Phillips, that appellant had left 
her husband for good because of his conduct and fighting. Appellant 
answered ''No, sir." Appellant was then asked "Did you tell her you 
were going to leave him?" Appellant answered, "No, I didn't.” (JA 49) 


Later in the trial the appellee Phillips resumed the witness stand. 
After testifying on other matters, her counsel began to question appel- 
lee Phillips on the conversations she had with appellant regarding ap- 
pellant's husband. Before any such impeaching testimony was brought 
out, counsel for appellant asked to approach the bench and out of the 
hearing of the jury, objected to any impeaching testimony on the 
collateral matter concerning any altercation or fight that appellant may 
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have had with herhusband (JA 135, 136). Counsel for appellees made 
proffer that they could tie up the collateral issue with the injury of 
appellant (JA 137). The Court then allowed appellee to proceed along 
this line. Counsel for appellee Phillips asked Mrs. Phillips whether or 
not appellant had said that appellant and appellant's husband had "any 
altercation or fight." Appellee answered, ''No, she didn't. She didn't 
say that at all.” (JA 138) Appellee Phillips then testified that appel- 
lant showed Phillips some torn pajamas saying that appellant's husband 
tore them off of appellant; that she took her dress out to hang it out 
stating that her husband had slapped her or had hit her and knocked her 
cocktail out of her hand on the dress; but that Mrs. Phillips didn't recall 
that appellant gave her a definite date of when these things happened. 
Appellee Phillips was then asked, "Now, but she did say he struck her 
at that time?" Mrs. Phillips answered, "Yes, sir" (JA 138). 


This concluded the gist of the interrogation regarding the impeach- 
ment of appellant on the collateral matter of appellant's denial that she 
had any altercation or fight with her husband. At no time was the im- 


peaching testimony tied in or connected with a back injury sustained by 
appellant. 


At the conclusion of the case counsel for appellant again approached 
the bench and made a motion that all of the collateral testimony of Mrs. 
Phillips regarding tearing of the pajamas and slapping and knocking a 
cocktail out of the hand be stricken because it was impeaching testimony 
on a collateral matter and it was not tied in with any injury (JA 149). 

This motion was denied by the Court (JA 150). 


I. 


After the conclusion of the evidence, when discussing the requests 
for instructions, the Court granted appellant's request for an instruction 
to the jury on "earning capacity" (JA 155) and on “loss of earnings" 

(JA 157). Counsel for appellant presented to the Judge the Standardized 
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| 
Jury Instruction For The District of Columbia, No. 123, on lack of 
"Earning Capacity" (JA 150, 151). But the Court, in his charge, inter- 
mingled "loss of earnings" and lack of “earning capacity" (JA 166, 167). 
| 


At the conclusion of the Court's charge and before the jury 
retired, counsel approached the bench and appellant's counsel called to 
the Court's attention the fact that there was not a sufficient instruction 
on the question of lack of "Earning Capacity," again producing Standard- 
ized Jury Instruction No. 123 (JA 168, 169, 170). The Court conceded 
the point but refused to give the instruction on "Earning Capacity," as 


requested (JA 169) stating: | 


| 
“I don't think I will give it in this manner. I will just men- 
tion the fact, if they do consider any earning capacity, that 
they can consider earning capacity in the future." _ 
Counsel for appellant asked the Court if he had taken into con- 
sideration the question of permanent injury claimed by appellant but the 


Court said "No" (JA 169). The Court further stated (JA 170): 
"The two are inconsistent, you are claiming permanent in- 
jury on the one hand, therefore, it interferes with the earn- 
ing capacity; on the other you are claiming loss of earnings.” 
At the end of the bench conference the Court further addressed the 
jury, saying in part (JA 171): 
“Ladies and gentlemen of the jury, you are instructed on the 
question of the earning capacity, it has been brought to the 
Court's attention that I may have inadvertently not mentioned 


that you may consider future earning capacity, if any, that is 
entirely within your discretion." 


After some further instruction on negligence and proximate cause, 
requested by appellees' Counsel, the jury retired and after deliberation 
returned a verdict in favor of appellant against both appellees in the sum 
of $2,500.00. 


A motion for a new trial was filed by the appellant but after argu- 
ment it was denied (JA 174). | 
Appellant now appeals the judgment for the reasons herein set forth. 
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STATEMENT OF POINTS 


1. The verdict, as to the amount of damages, was contrary to the 
evidence and the law. 


2. The Court erred in allowing impeaching testimony ona 
collateral matter. 


3. The Court erred in failing to instruct the jury properly on lack 


of earning capacity. 


4. The appellant is seeking a reversal and a new trial on the 
question of damages only. 


SUMMARY OF ARGUMENT 


The verdict was an error in law, being a manifest disregard of the 
instructions of the Court on the items of damages. The amount of the 
verdict, being less than the appellant's medical expenses alone, as 
proved by the uncontroverted evidence, not counting the other items of 
special damages which were clearly proven, and also not controverted, 
shows that the jury cast aside this evidence although there was not one 
shred of evidence produced to the contrary. 


The Court erred in allowing improper impeaching testimony on a 
purely collateral matter. On cross-examination the appellant denied 
that she had had a fight with her husband. Later, one of the appellees, 
Mrs. Phillips, was permitted to testify, over objection, that the appellant 
had told her that appellant's husband had slapped appellant. None of this 
impeaching testimony was pertinent to the issues involved; it was 
collateral; and the appellees were bound by the appellant's answer as 
given in her cross-examination. 


The Court erred in failing to instruct the jury properly on the 
question of appellant's loss of earning capacity as caused by the acci- 
dent. The Court, when charging the jury, needlessly intermingled the 
instructions of "loss of earnings" and "loss of earning capacity" in 
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such a manner as to be confusing, thereby prejudicing the appellant's 
i 
case regarding damages. | 


All of the errors claimed are pointed to the question of damages 
only, as distinguished from the question of liability. Therefore, the 
appellant here is seeking a reversal and a new trial on the question of 
damages only, leaving the verdict on liability to stand undisturbed. 
Neither side is attacking the question of liability. This Honorable Court 
has the power to reverse and grant a new trial on the question of 
damages, only. 


ARGUMENT 


I. 


THE VERDICT WAS CONTRARY TO THE EVIDENCE AND 
THE LAW 


The action of the jury in this case amounted to an error in law, 
not merely an arbitrary abuse of discretion upon a question of fact, 
because their verdict was contrary to the instructions given to them by 


the trial Court and therefore it was contrary to law. 
\ 


Simple mathematics will show that the jury disregarded the evi- 
dence presented and did not follow the instructions of the Court. A 
review of the exhibits admitted into evidence WITHOUT OBJECTION 
which can be classified as medical expenses discloses the following 
according to their respective exhibit numbers: 


Exhibit No. Item Amount 
3a Emergency Hospital $146.20 (JA 25) 
3b Emergency Hospital 216.52 | (JA 25) 

4 George Washington Hospital 415.40 | (JA 26) 
5 George Washington Hospital 48.00 | (JA 26) 
6 George Washington Hospital 72.90 (JA 26, 27) 
8 Charles S. Coakley, M.D. 50.00 | (JA 29) 
9 a,b,c, | Seymour Albert, M.D. 75.00 | (JA 29,30) 


Item Amount 
David H. Rosenfeld, M. D. $ 15.00 (JA 30) 
Lawrence J. Thomas, M.D. 808.00 (JA 105, 106) 
Henry L. Feffer, M.D. 300.00 (JA 80) 
Hugo V. Rizzoli, M.D. 165.00 (JA 92) 


14 a,b R & G Orthopedic Appliances 
(back braces) 69.50 (JA 30) 


15a Woodward & Lothrop (heat pad) 8.95 (JA 31) 
15b The Gibson Co. (steam pad) 4.08 (JA 31) 
15¢ C. A. Leppert, Inc. (heat pad) 4.74 (JA 31) 


The following items were admitted into evidence over the objec- 
tions of the appellees: 


Exhibit No. Item Amount 


7 Dr. Groover, Christie & Merritt $ 70.00 (JA 28, 29) 
(x-rays) 


Medicines and prescriptions 645.67 (JA 32-35) 


The total of all of the foregoing items amounts to $3,114.96 for the 


medical expenses alone. (And these items do not include all the admitted 
evidence on special damages.) NOT ONE SHRED OF EVIDENCE HAS 
BEEN OFFERED OR PRODUCED TO THE CONTRARY‘ The question 
immediately arises: How, then, did the jury arrive at the lesser amount 


of $2,500.00 as their verdict? Upon what contradictory evidence was it 
based? Since there was no controverting evidence presented to them on 
this point of medical expenses, the only obvious answer is that the ver- 
dict was the result of an improper compromise. (The record shows 
that after two and a half hours deliberation the jury was discharged in 
the early evening to go to their homes for the night. They returned the 
next day and after several more hours of deliberation they brought in 
the verdict.) 


The verdict was in disregard of the instructions given by the Court 
because the Court instructed the jury that if they believed from the evi- 
dence that the appellant's injuries were caused by a pre-existing 
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condition they should not award her any damages at all because there 
was no claim for an aggravation of a pre-existing condition (JA 166). 
The Court also instructed the jury if they found for the plaintiff (appel- 
lant), they should consider in fixing the amount of the award, the medical 
expenses, care of physicians, and corollary medical expenses, drugstore 
expense and any reasonable expenses incident to and arising out of this 
particular accident, as elements of damage (JA 166). | 


It appears, upon reviewing the uncontradicted evidence, that the 
amount of the verdict bears no reasonable relation to the loss suffered 
by the appellant. 


In 15 American Jurisprudence, page 664, Sec. 231, it is stated as 
follows: 


"As a rule, a verdict in an action for a personal tort may be 
set aside * * * where there was a vital misapprehension or 
mistake on the part of the jury, or where it clearly appears 
from uncontradicted evidence that the amount of the! verdict 
bears no reasonable relation to the loss suffered by the 
plaintiff, or, according to some cases, where otherwise, 
there has been an evident failure of justice to the plaintiff, 
or where the award is so inadequate that it should not be 
permitted to stand." (Underlines supplied). 


Since the jury obviously did not even consider all of| the actual out 
of pocket expenses incurred by the appellant as submitted by uncontra- 
dicted evidence, the verdict cannot possibly be based on reason. In this 


respect they have abused the discretion accorded them by| law and pro- 
cedure. 


At page 805 of 15 American Jurisprudence, Sec. 367 it is stated: 


"The discretion of the jury as to the amount of damages to 
be awarded, while very wide, is not an arbitrary or ‘unlimited 
discretion, but it must be exercised reasonably, intelligently 
and in harmony with the testimony before it, and its|award is 
subject to revision by the trial court on motion for 4 new 
trial, and by the appellate court on appeal.” (Underlines 
supplied). 
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In 53 American Jurisprudence 714, Sec. 1033, it is stated: 


"Compromise Verdicts. — A verdict which is reached only 
by the surrender of conscientious convictions as to a 
material issue by some members of the jury in return for 
a relinquishment by other members of their like settled 
opinion on another issue, the result not commanding the 
approval of the whole panel, is a compromise verdict. 

Such a verdict is improper and should be set aside as being 
founded on conduct subversive of the soundness of trial by 
jury * * *.". (Underlines supplied). 


The case of Reisberg v. Walters, 111 F. 2d 595 (1940) is a case 
directly in point with the question here presented. In that case, which 
was an action in negligence arising out of an automobile accident, the 
plaintiff presented competent proof that her expenses, including the 
services of physicians and surgeons, replacement of damaged clothing 
and loss of salary and automobile damage, totaled the sum of $2,274.78. 
The jury returned a verdict for the plaintiff in the sum of $1,500. A 
motion for a new trial was denied by the trial court on the ground that 
the verdict was not so inadequate as to establish prejudice, partiality or 
disregard of the! instructions of the Court. A motion to reconsider was 
likewise denied. The appellate court reversed and granted a new trial. 
After a very scholarly discussion and review of the law, including the 
case of Fairmont Glass Works v. Coal Co., 287 U.S. 474, the Court stated: 

"It is our conclusion that the award of the jury in the present 

case was grossly inadequate; that it demonstrates failure to 

consider essential elements of damage or damages in amount 

conceded to have been suffered; that it demonstrates failure 

to abide by the instructions of the Court and an improper 

compromise between liability and compensation. This being 

so, there was error in law in overruling the motion for a new 

trial, and we need not decide whether, as contended, there 


was an abuse of discretion exercised upon a question of fact." 
(Underlines supplied). 


"The judgment is reversed and the cause remanded for new 
trial in conformity herewith." 
The case of Mahon v. Bennett, 75 F. Supp. 666 (Mo. W.D., 1948) 
was an action for breach of employment contract. The undisputed 
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evidence showed a loss of wages in the sum of $12,500. But the jury 
brought in a verdict in favor of plaintiff for only $5,000. On motion of 
the plaintiff the Court set aside the verdict and granted a new trial. The 
Court held that where the jury awarded a sum less than the undisputed 
evidence showed he was entitled to recover, the trial court had a duty to 
set aside the verdict and grant a new trial on plaintiff's motion. The 


Court stated: 


"Its verdict was for the plaintiff, and having found for the 
plaintiff, it was the duty of the jury to assess damages con- 
sistent with the instructions of the Court on the measure of 
damages. It did not do this.” (Underlines supplied). 

In the cases wherein the verdict of the jury was less! than the 
amount of the special damages, invariably the Courts have, granted a new 


trial, either below or on appeal. 


In the case of Harper v. Young, 298 N.W. 342, 139 Neb. 624 (1941) 
the undisputed special damages were $1,721.96. The jury jawarded a 
verdict of only $1,225.66. Plaintiff's motion for a new trial on grounds 
of inadequacy was denied. On appeal it was reversed and remanded for 
a new trial on the issue of the amount of damages only. The facts 
showed that plaintiff was a 55 year old rural mail carrier'who was ina 
car standing still which was struck by another automobile from the rear. 
He thought his injuries were not serious and continued on his mail route. 
At the end of the day he went to the hospital where x-rays showed chip 
fractures of 4, 5 and 7th cervical vertebrae. The Court reviewed his 
special damages and found that the undisputed medical and other ex- 
penses amounted to $496.30 more than the verdict awarded. The Court 
then said: | 


"This fails to take into consideration or allow any recovery 
for pain and suffering past and future, or his physical in- 
juries and disabilities whether temporary or permanent, 
and we are not unmindful that there is no issue of contribu- 
tory negligence." | 
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Thereupon judgment was reversed and a new trial granted solely 
upon the amount of damages. 


Another case, in a Federal Court, which was reversed and a new 
trial granted because the verdict was less than the undisputed special 


damages is the case of Legler v. Kennington - Saenger Theaters, Inc., 


172 F. 2d 982 (1949). The facts showed that the plaintiff was a 55 year 
old married woman who was employed with her husband in operating a 
tea room. She fell over a large urn in a crowded theatre lobby, sustain- 
ing injury. The jury awarded her a verdict of $254.00 which was approxi- 
mately one-eighth of her special damages. In reversing the case and 
granting a new trial the appellate court stated: 


"There is no merit in the appellee's contention that the ver- 
dict of $254 adequately measured the damages proved. The 
personal injuries sustained by her, as shown by the undis- 
puted evidence, were serious and to some degree permanent. 
The damages were barely one-eighth of the actual monetary 
loss shown, exclusive of pain and suffering, and probably 
less than the costs of this litigation. Manifestly the jury 
cast aside the undisputed evidence as to the extent of appel- 
lant's injuries, and limited her to mere nominal recovery. 


"* * * we have no hesitancy in declaring the verdict to be 
so grossly inadequate as to evince prejudice; and if not the 
result of prejudice, it is due to an inadequate estimate of 
the total injuries suffered, or to an unjust appraisal of the 
degree to which the plaintiff's negligence, if any, contributed 
to such injuries. 


""* * * The jury found that the plaintiff was entitled to re- 
cover, and if she was, it seems absurd to us that she was 
awarded only nominal damages." 


The recent case of Maxine Bryant v. James C. Mathis and Ray J. 
Ratliff, US.App.D.C.__, Case No. 15,417, decided by this Honor- 


able Court on March 24, 1960, is distinguishable from the instant case 
in that the verdict there was for $4,250.00 but the medical expenses 
were only $3,407.32. The jury's verdict thus exceeded the plaintiff's 
medical expenses by almost $850.00. The appeal on the grounds of in- 


adequacy alone was denied on the authority of Rankin v. Shayne Brothers, 
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Inc., 98 US. App. D.C. 214, 234 F. 2d 95 (1956). But the Rankin 
case is also distinguishable from the case at bar because in the Rankin 
case the sole question was inadequacy and the facts showed that the 
award to the administratrix equaled the expenses, and the award to the 
plaintiff in her own right exceeded her out of pocket expenses by 
$800.00, ($3,000.00 award; expenses $2,200.00). Also cited in the 
Bryant case is the case of Frasca v. Howell, 87 US. App. D.C. 214, 182 
F. 2d 703 (1950), but here again the verdict was larger than the proven 
special damages and therefor not applicable to the present case. The 
cases of Fairmont Glass Works v. Coal Co., 287 US. 474, 53S. Ct. 252, 
77 L. Ed. 439, and Miller v. Maryland Casualty Co., 40 F. 2d 463, (2d 
Cir. 1930) cited in the Bryant case are both amply discussed, considered 


and distinguished in the case of Reisberg v. Walters, supra, which is 
dispositive of the precise point raised here, i.e., a verdict less than the 
undisputed specials, and it was there decided that a new trial should be 
given to plaintiff. | 


While the following two cases are state cases in which new trials 


were granted on grounds of inadequacy, and the awards were greater 
than the specials, they are mentioned in this brief because of their 


similarity with the present case as to facts and injuries. | 


The case of Murphy v. Kroger Grocery & Baking Co., 171 S.W. 2d 
610, 350 Mo. 1168, (1943) has facts strikingly similar to the instant case. 


In that case the appellate court sustained the trial court's action of 
granting a new trial on the grounds of inadequacy. The suit was for 
$25,000.00 and the jury awarded only $1,000.00. The facts in that case 
showed that the plaintiff was a dentist, 47 years of age, and was riding 

in the front seat on the right side of a friend who was driving his own 
car. There was a collision with a truck. The automobile''s left headlight 
and left front fender was damaged. The plaintiff was thrust forward and 
to his right. The truck came to rest about fifty feet beyond the point of 
collision. Plaintiff testified that at time of impact he experienced pain 
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in his back, head, arm and shoulder. He saw his doctor the next day and 
was confined to his home for several weeks. X-rays of his head, 
shoulder and back, taken a month after the accident were negative, but 
no x-ray was made which could disclose the superior-anterior margin 
of the fourth lumbar vertebrae. One doctor testified that since there 
was no specific complaint of back pain until several months after the 
accident (in our case it arose within 7 days after) the treatment thereto- 
fore given was for pain in the head, shoulder and arm. After additional 
complaints were made by plaintiff to his doctor, more x-rays were taken, 
and at this time it was discovered that he had a fracture at the fourth 
lumbar vertebra. Plaintiff was then sent to an orthopedist who fitted him 
with a brace which plaintiff continued to wear for some time. After 
reviewing these facts the appellate court said: 
"In our opinion, the amount of the award, $1,000, is substan- 

tially less than the amount which would fairly and reason- 

ably compensate the respondent for such injuries. We hold 

that the ruling under consideration, the sustension of the 

motion for a new trial on the ground that the award was and 


is grossly inadequate, was within the scope of the sound 
discretion of the trial court." 


In the case of Montgomery v. Simon, 33 N.E. 2d 642, 309 Ill. App. 
516, the plaintiff suffered an injury to his head and a "slight compression 
fracture" of the third lumbar vertebra. The jury awarded $2,000. 
Doctors and nurses expenses were $606.05. Loss of earnings and in- 
come amounted to $1,090.00. The trial court refused to grant a new trial 
on the grounds of inadequacy. Plaintiff appealed. The appellate court 
stated: 


"It is the settled law of this state that where it is obvious 
that a jury has failed to take into consideration proper 
elements of damages which have been clearly proven, and 
have awarded the plaintiff wholly inadequate damages, a 
motion for|a new trial should be sustained by the trial 
court. 


"* * * Judgment reversed and cause remanded for 2 new 
trial." 
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It is significant that in the above two cases the plaintiffs were not 
even hospitalized whereas in the case at bar the appellant was in the 
hospital four different times because of her injuries. 


The question of liability has been clearly established in the instant 
case because the jury found in favor of appellant against both appellees. 
It has been held that a plaintiff, when given a favorable verdict, is en- 
titled to all that the law provides. In the case of Todd v. Bercini, 92 A. 
2d 538, 371 Pa. 605 (1952), the Pennsylvania Supreme Court, in setting 
aside a verdict that was the same amount as the medical bills, even 


though the proof showed some injury, granted the plaintiff a new trial in 


an automobile accident negligence case and stated: 
\ 


"When it is apparent that a jury by its verdict holds the 
defendant responsible for a whole loaf of bread, it may not 
then capriciously cut off a portion of that loaf as it hands 
it to the plaintiff." | 


I. 


THE COURT ERRED IN ALLOWING IMPEACHING, 
TESTIMONY ON A COLLATERAL MATTER | 
| 
On cross examination the appellant was asked by counsel for 
appellee Phillips, whether she had a fight with her husband and if he 
didn't rip her pajamas off, and tear her dress. This was a collateral 
matter unless it could be connected with any of the injuries claimed by 
appellant, principally her back injury. The appellant answered in the 
negative (JA 48). The appellee Phillips was bound by this answer be- 
cause it was a collateral matter. When appellee Phillips took the stand, 
counsel for appellant objected to any questions seeking to/impeach appel- 
lant's answers to the collateral matters (JA 135, 136) but|the Court over- 
ruled the objection upon the representation of appellees' counsel that the 
appellee Phillips would testify that appellant had a fight with her hus- 
band; that he struck her; (JA 137) "which could have caused the back 


injury." The appellee Phillips thereupon stated that the appellant came 
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to her house and was weeping; that she said that she had spent the night 
alone at the Raleigh Hotel; that it was too hard taking care of her hus- 
band and the place down there (Selby Bay Yacht Club); that she showed 
defendant Phillips a torn pair of pajamas and said her husband tore 
them off of her (JA 138). Counsel for appellee Phillips asked appellee 
Phillips if the appellant had told her that she and her husband had a 
fight. Appellee Phillips replied: "No, she didn't. She didn't say that at 
all." (JA 138) The witness further stated that appellant said that ''He 
had slapped her or had hit her and knocked her cocktail out of her hand 
on the dress." AT NO TIME DID APPELLEE PHILLIPS CONNECT 
THIS TESTIMONY WITH ANY BACK INJURY! Accordingly, the ques- 
tion as to whether the appellant had any altercation with her husband was, 
and still remained, a collateral matter. In the absence of some definite 
connection to appellant's injuries, either by a recitation of an alleged 
statement of appellant to appellee Phillips that appellant's husband hurt 
her back, or by a definite connection made in some other manner, it was 
error to allow the jury to merely guess or speculate that appellant's 
husband might have hurt her back. 


Counsel for appellant thereupon moved the Court to strike all testi- 
mony of the collateral issue on the grounds that it had not been connected 
to the issues on trial, and to instruct the jury to disregard all such testi- 
mony but the Court refused. (JA 149, 150) Appellant avers that this 
was error because the appellee Phillips had not met the test required by 
law to take the testimony out of the category of being collateral, namely: 
Could it have been used as part of the appellee Phillip's case in chief? 
Since it was not connected with any proof of any injury, except by guess 
or speculation, it definitely could not have been introduced as part of 
Phillips' case in chief. The law on this point has been well settled in 
this jurisdiction in the case of Martin v. United States, 75 U.S. App. D.C. 
399, 127 F. 2d 865 (1942). In an opinion concurred in by Judges Vinson 
and Rutledge, Judge Stephens, commenting on the impropriety of im- 
peaching a collateral matter, stated: 
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"The rule is well settled that if a witness is cross-examined 
upon a fact purely collateral and irrelevant to the issue his 
answer cannot be contradicted — for the obvious reason that 
if it could be the investigation might thus branch out into any 
number of immaterial issues upon the mere question of the 
credibility of the witnesses. The test of whether or not a 
fact inquired of in cross-examination is collateral is: Would 
the cross-examining party be entitled to prove it as t of 
his case; if so, it is not collateral; otherwise, itis. Craw- 
ford v. United States, 1907, 30 App. D.C. 1, George v,. State, 
1884, 16 Neb. 318, 20 N.W. 311; 3 Wigmore Evidence, (3d. ed 
1940) sec. 1003-1005; Jones on Evidence, 3d ed 1924'sec. 827; 
87 C.J., Witnesses sec. 1346." 


I. 


THE COURT ERRED IN FAILING TO INSTRUCT THE JURY 
PROPERLY ON LACK OF EARNING CAPACITY 


At the conclusion of all of the evidence, counsel for appellant re- 
quested the trial judge, among other things, to instruct the) jury on the 
question of lack of earning capacity suffered by the appellant because of 
the injuries she received in the accident (JA 155). The specific instruc- 
tion propounded to the Court was Instruction No. 123, at page 68 of the 
Revised Standardized Jury Instructions For The District of Columbia 
(JA 6), and which reads as follows: | 


"EARNING CAPACITY 


"Such sum also as will reasonably compensate the plaintiff 
for any loss of earning power occasioned by the injury in 
question from which you find under the evidence he is 
reasonably certain to suffer in the future. In fixing this 
amount you may consider what the plaintiff's health, physical 
ability and earning power were before the accident and what 
they are now, the nature and extent of his injuries, whether 
or not they are reasonably certain to be permanent, or, if 
not permanent, the extent of their duration, all to the end of 
determining the effect of his injuries upon his future earn- 
ing capacity and the present value of the loss sustained." 


After much discussion regarding the two questions of "loss of earn- 
ings" and lack of “earning capacity" (JA 150 to 155) the Court granted 
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counsel for appellant's request for an instruction on “earning capacity" 
(JA 155). 


In the Court's charge to the jury (JA 158-171) the Court inter- 
mingled the two separate questions of lack of "earning capacity" and 
"loss of earnings” in such a manner that neither point was clearly or 
distinctly stated (JA 167, 171). The Court, in the same breath, stated 
"also, ladies and gentlemen, the question of earning capacity, loss of 
earnings * * *" (JA 166, 167). At no time did the Court explain to the 
jury or distinguish for them that "loss of earnings" is a specific amount 
of special damages whereas loss of "earning capacity" is an item of 


general damage which may be suffered the same as other items of 


general damage arising from physical disability caused by the injury. 


At the conclusion of the Court's charge counsel for appellant 
called the matter to the attention of the Court and again requested that 
the Court give the jury the Standardized Jury Instruction No. 123 on 
"earning capacity" (JA 168, 169), considering that there was testimony 
of permanent injury suffered by appellant. The Court refused to use the 
language as stated in said instruction No. 123 (JA 169) but stated that he 
would use his own language (JA 169). Counsel again asked the Court if 
the Court had considered the testimony of permanent injury in regard to 
the question of earning capacity but the Court said ''No". The Court 
then instructed the jury to consider "future earning capacity, ifany * * *" 
(JA 171). At no point in the sketchy and hybrid instruction given by the 
Court on loss of "earning capacity" was the jury told to consider what 
the appellant's health and physical ability were before the accident and 
what they are now; the nature and extent of her injuries; whether or not 
they were reasonably certain to be permanent, or, if not permanent, the 
extent of their duration, all to the end of determining the effect of her 
injuries upon her future earning capacity and the present value of the 
loss sustained. Nor was any similar or substitute language used by the 
Court which could have conveyed the same meaning. 
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Appellant respectfully avers that the failure of the trial judge to 
use the language of the standardized instruction or some similar 
language conveying the same meaning on the question of lack of earning 


capacity has materially prejudiced her case in the matter of damages 
| 
to the extent that she should be granted a new trial on this point alone. 


In commenting on the failure of a trial Court to give the full 
language of a requested instruction, this Honorable Court has so aptly 
stated: | 
| 
'™& * * But the mere fact that as a matter of logic the jury 

might reach such a conclusion is no assurance that it/will. 
The jury is an untrained body and it is the duty of the 
Court to make as clear as is possible just what the = is." 
(Underlines supplied). McAffee v. United States, 70 App. 


D.C. 142, 105 F.2d 21. 


IV. 


THE APPELLANT IS SEEKING A REVERSAL AND A NEW TRIAL 
ON THE QUESTION OF DAMAGES ONLY __| 


The designated points of error heretofore stated all point to the 
question of damages, as opposed to the question of liability. The appel- 
lant does not oppose or attack the decision of the jury on the question of 
liability but believes the verdict should stand in that respect. A new 
trial is requested on the question of damages only. Such a procedure is 
permitted under the Federal Rules of Civil Procedure. Rule 59 (a) states: 


"A new trial may be granted to all or any of the parties on 
all or part of the issues * * *." 


The granting of a new trial on the question of damages alone (if 
granted at all) is especially desirable where the questions of liability 


and damages are not interwoven, as in the present case. There are 


many cases in the Federal Courts where this procedure has been followed. 


In the case of Dodson v. Raker, 1 F.R.D. 368 (1940 D.C. 111.) in 
granting a new trial to the plaintiff on the question of damages alone, the 
Court stated: 
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"This case is before the Court on plaintiff's motion for a 
new trial on the ground of asserted inadequacy of damages 
allowed plaintiff by the jury's verdict. There is no serious 
question but that the damages allowed are entirely inade- 
quate, if plaintiff is entitled to a verdict at all; nor that 
plaintiff is entitled to a new trial in view of such inade- 
quacy, if the evidence was sufficient to go to the jury on 
the question of defendant's liability. 


"The Court overruled defendant's motion for a directed 
verdict at the close of the plaintiff's evidence and at the 
close of all the evidence in the case and is of opinion now 
that plaintiff's evidence made out a strong case for the 
jury on the question of liability. I have no doubt that plain- 
tiff is entitled to a new trial." 


After discussing plaintiff's motion for a new trial on the issue of 
damages only, the Court went on to state: 
"T am of opinion that a new trial should be granted and that 


the new trial should be limited to the issue of the amount 
of the damages the plaintiff is entitled to recover." 


In the case of Cheseverski v. Strawbridge & Clothier, D.C., 25 
F. Supp. 325, the jury rendered a verdict for plaintiffs but the plaintiffs 
moved for a new trial on the ground of inadequacy and requested that the 
retrial be limited solely to the question of damages. Judge Avis, grant- 
ing that motion after an examination of the rule and the authorities, said: 


"It is clear that this Court has the power to set aside a 
verdict for inadequacy and order a new trial on that one 
question. This is established by the cases in the Federal 
Courts as well as in the courts of the State of New Jersey. 
See Gasoline Products Co., Inc. v. Champlin Refining Co., 
283 U.S. 494, 499, 51S. Ct. 513, 75 L. Ed. 1188; May 
Department Stores Co. v. Bell, 8 Cir., 61 F. 2d 830, 832; 
Robinson v. Payne, Director General ( & C.), 99 N.J.L. 
135, 122 A. 882." 


In the case of Yates v. Dann, 11 F.R.D. 386 (1951, D.C. Del.) the 
Court granted a new trial on aan issue of damages alone since the ques- 
tion of liability was not interwoven with the question of damages. 
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CONCLUSION 


| 
In conclusion, it is respectfully submitted that the appellant, 


although awarded a verdict in her favor, did not receive a fair trial and 
was not treated fairly by the jury. Manifest error was committed both 
by the judge and the jury. Because of these errors the appellant 
should be granted a new trial and the said new trial should be limited 
to the question of damages alone. 


Respectfully submitted, 


JOSEPH A. MCMENAMIN 


928 Bowen Building) 
821 15th Street, N. W. 
Washington, D. C. 


SAMUEL L. MENSH 
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Washington, D.C. 
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JOINT APPENDIX 
[Filed February 4, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CAROLINE FRIEDMAN 
and 
WILLIAM FRIEDMAN 
1432 Saratoga Avenue, N.E., 
Apt. 672A, Washington, D. C. 


Plaintiffs : 
v. : Civil Action No. 3237-57 


VIOLETTA ROSE PHILLIPS 
4520 MacArthur Blvd., N.W., 
Washington, D.C., 

and x 
JOSEPH SIDNEY TOMPKINS, JR., | 
214 Hyde Park Place : 
Tampa, Florida. 


Defendants. 


AMENDED COMPLAINT 
Personal Injuries-Auto Collision 


The complaint of the Plaintiffs herein respectfully states to this 
Honorable Court as follows: 
1. The jurisdiction of this Court is based upon the Code of Laws 


for the District of Columbia. | 
2. The Plaintiffs are citizens of the United States and reside in 
the District of Columbia. 
3. The Plaintiffs are informed and believe that the Defendant Vio- 
letta Rose Phillips is a citizen of the United States and a resident of the 
District of Columbia, and that the Defendant Joseph Sidney Tompkins, Jr., 
is likewise a citizen of the United States. The Plaintiffs are further in- 
formed that on May 15, 1956, the date of the collision as hereinafter al- 
leged, the Defendant Joseph Sidney Tompkins, Jr., resided at 8117-14th 
Avenue, Hyattsville, Maryland, and that at the present time said Defendant 
resides at 214 Hyde Park Place, Tampa, Florida. ! 
4. At all times hereinafter mentioned, Plaintiff William Friedman 
was and now is the husband of Plaintiff Caroline Friedman. 
! 
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5. That on to-wit May 15, 1956, the Defendant Violetta Rose Phil- 
lips was the owner and operator of a motor vehicle and said Defendant 
was operating said motor vehicle on Columbia Road, Northwest, near or in 
front of 1815 Columbia Road. 

6. That at such time and place as aforesaid stated, the Plaintiff 
Caroline Friedman was riding as an occupant in the motor vehicle owned 
and being operated by the Defendant Violetta Rose Phillips. 

7. At the time and place aforesaid stated, the Defendant Joseph 
Sidney Tompkins, Jr., was the owner of and was also operating a motor 


vehicle on the said Columbia Road near or in front of 1815 Columbia Road. 
8. At such time and place as aforesaid stated, the motor vehicles 
owned by the respective defendants were then and there being operated by 


them, and each of them, in a careless, reckless, and negligent manner and 
in violation of traffic rules and regulations then in force in the District of 
Columbia so as to cause said vehicles to collide with each other, with great 
force and violence and, as a result of said collision, the Plaintiff Caroline 
Friedman was caused to suffer the severe, grievous, and permanent injuries 
as hereinafter stated. 

9. Asa direct result of the carelessness, recklessness and negligence 
of the defendants, and each of them, in causing the collision aforesaid, the 
Plaintiff Caroline Friedman sustained the following severe and permanent 
injuries: multiple contusions and abrasions; ligamentous strain; compres- 
sion fracture of the dorsal spine; chronic strain of the thoracic spine; and 
compression fracture of the 7th thoracic vertebra. Said Plaintiff was other- 
wise severely and painfully injured. 

10. Plaintiff Caroline Friedman, in addition to the above injuries, 
also suffered severe mental anguish and permanent shock to her nervous 
system and has suffered severe headaches and pain over the mid thoracic 
spine with radiation into the chest; has suffered pain in her right shoulder, 
arm and hand and has had, and in the future will be required to have, nerve 
blocks performed in order to alleviate her pain. Said Plaintiff, as a result 
of the injuries sustained by her, has been hospitalized on numerous occasions 
and will in the future require hospital care and treatment and will also re- 
quire surgery to be performed. Said Plaintiff has been and will for a long 


| 
period of time continue to be under medical care and treatment for her 


inuries and has not been able to, and will not be able to, for a long period of 
time in the future, engage in her normal activities, with a consequent loss 
of earnings, and said plaintiff will have a permanent impairment of her 
spine. 
11. Plaintiff William Friedman is the husband of Plaintiff Caroline 
Friedman and he has, as a result of the injuries which were suffered by his 
wife and which were caused by the carelessness, recklessness and negli- 
gence of the Defendants as hereinbefore stated, incurred expenses and will 
in the future continue to incur expenses for hospitalization, medical care 
and associated items in connection with his wife's injuries and ‘said Plaintiff 
has been deprived of, and will in the future be deprived of his wife's serv- 
ices, companionship and consortium. 
WHEREFORE, PLAINTIFF Caroline Friedman demands judgment 
against the Defendant Violetta Rose Phillips or against the Defendant 
Joseph Sidney Tompkins, Jr., or against both of them in the sum of One 
Hundred Thousand Dollars ( 100,000.00) and costs; and 
WHEREFORE, Plaintiff William Friedman demands judgment against 
the Defendant Violetta Rose Phillips or against the Defendant Joseph Sidney 
Tompkins, Jr., or against both of them in the sum of Twenty-five Thousand 
Dollars ( 25,000.00) and costs. 


/s/ Samuel L. Mensh | 
Samuel L. Mensh 
Attorney for Plaintiffs | 
1700 Eye Street N.W., | 
Washington 6, D. C., 
District 7-9411 


Plaintiffs demand trial by jury as to all issues in the comp! 


/s/ Samuel L. Mensh 
Samuel L. Mensh 


[Certificate of Mailing] 


[Let this be filed. 
/s/ ¥. Dickinson Letts 
JUDGE Feb. 4, 1958] 


[Filed February 7, 1958] 


ANSWER TO AMENDED COMPLAINT 

Comes now the defendant, Violetta Rose Phillips, and for answer 
to the Complaint \filed herein, respectfully represents to this Court as 
follows: 

FIRST DEFENSE 

The Complaint fails to state a cause of action upon which relief 

can be granted. 
SECOND DEFENSE 

The defendant, Violetta Rose Phillips, admits that on, to wit, the 
15th day of May, 1956, her automobile was in collision with an automobile 
owned by the defendant, Joseph Sidney Tompkins, Jr., at or near, or in 
front of 1815 Columbia Road, N.W., in the District of Columbia, but says 
that said collision was due to the sole negligence of the defendant, Joseph 
Sidney Tompkins, Jr., and not due to any negligence on the part of this 
defendant. 

THIRD DEFENSE 

This defendant denies that the plaintiffs suffered any injuries or 

damages by reason of any negligence on her part. 
FOURTH DEFENSE 

This defendant denies that the plaintiffs were injured and damaged 
by reason of the collision between this defendant and the automobile oper- 
ated by the defendant, Joseph Sidney Tompkins, Jr., and says that if the 
plaintiffs have any injuries, damages, or disability, that said injuries and 
disability were in existence long prior to the aforesaid collision. 

WHEREFORE, having fully answered, the defendant, Violetta Rose 
Phillips, asks judgment that the Complaint against her be dismissed with 
her costs allowed to her. 


/s/ Douglas A. Clark 

DOUGLAS A. CLARK 

Attorney for Defendant, 

Violetta Rose Phillips 

650 Warner Building 
Washington, D. C. 
EXecutive 3-4541 | 

[Certificate of Service] 


[Filed March 18, 1958] 


ANSWER OF THE DEFENDANT TOMPKINS 
TO THE AMENDED COMPLAINT 


FIRST DEFENSE | 
The complaint fails to state a claim against this defendant upon 
which relief may be granted. | 


SECOND DEFENSE 
1, 2and 3. This defendant admits the allegations contained in 
Paragraphs 1, 2 and 3 of the complaint. 
4. This defendant has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 4 of the complaint. 
5. This defendant admits that the defendant Phillips was operating 
a motor vehicle on Columbia Road N.W., at or near No. 1815, but this 
defendant has no knowledge or information sufficient to form a belief con- 
cerning the ownership of said automobile. po 
6 and 7. This defendant admits the allegations of Paragraphs 6 
and 7 of the complaint. 
8. This defendant denies all allegations of negligence charged 
against him, and has no knowledge or information sufficient to form a be- 


lief concerning the injuries alleged therein. | 
9, 10 and 11. This defendant has no knowledge or information con- 
cerning the injuries, losses and damages alleged in Paragraphs 9, 10 and 
11 of the complaint, and this defendant denies all allegations charged 
against him. 


THIRD DEFENSE 
Such injuries, losses and damages as the plaintifts on have sus- 


tained were the result of their sole negligence or contributory negligence, 
or the sole negligence or contributory negligence of the co-defendant 
Violetta Rose Phillips and her negligent violation of the Traffic and Motor 
Vehicle Regulations for the District of Columbia then and there in full 
force and effect. 

CROSS-CLAIM 

On or about May 15, 1956, on Columbia Road, N.W., at or near 

Premises No. 1815, the co-defendant Violetta Rose Phillips operated her 
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automobile in a negligent, careless and reckless manner and in violation 

of the Traffic and Motor Vehicle Regulations for the District of Columbia 
at a time when the plaintiff Caroline Friedman was a passenger in the auto- 
mobile operated by the co-defendant. As a result of the negligence of the 
co-defendant, the plaintiffs herein have filed a complaint against this de- 
fendant alleging certain injuries, losses and damages. This defendant says 
that such injuries, losses and damages as the plaintiffs may have sustained 
were the result of the aforesaid negligence of the co-defendant. 

Wherefore, the defendant Tompkins says that the co-defendant Vio- 
letta Rose Phillips is or may be liable to this defendant for all or a proper 
contributable portion of all sums adjudged against this defendant in favor 
of the plaintiffs. 

SWINGLE AND SWINGLE 


By /s/ Allan C. Swingle 
Allan C. Swingle 
Attorneys for Defendant Tompkins 
308 Colorado Building 
Washington 5, D. C. 


[Certificate of Service] 


REVISED STANDARDIZED JURY INSTRUCTIONS 
FOR THE DISTRICT OF COLUMBIA, 1959 EDITION, PAGE 68, NO. 123: 


"EARNING CAPACITY 
Such sum also as will reasonably compensate the plaintiff for 

any loss of earning power occasioned by the injury in question from which 
you find under the evidence he is reasonably certain to suffer in the future. 
In fixing this amount you may consider what the plaintiff's health, physical 
ability and earning power were before the accident and what they are now, 
the nature and extent of his injuries, whether or not they are reasonably 
certain to be permanent, or, if not permanent, the extent of their duration, 
all to the end of determining the effect of his injuries upon his future earn- 
ing capacity and the present value of the loss sustained.” 


[Filed March 26, 1958] 
IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


CAROLINE FRIEDMAN and 
WILLIAM FRIEDMAN 
Plaintiffs 


) 
) 
) | 

vs. Civil Action No. 3237-57 
VIOLETTA ROSE PHILLIPS ) 
d ) 
) 
) 


an 
JOSEPH SIDNEY TOMPKINS, JR. 
Defendants 


INTERROGATORIES PROPOUNDED TO THE | 
PLAINTIFF CAROLINE FRIEDMAN __ 


* * * * 13k 


13. Were you employed at the time of the accident ? If so, state 


the name and address of your employer, the nature of your duties, the 
amount of your wages, and your social security number. If your place of 
employment has changed since the date of the accident, state the names and 
addresses of all employers for whom you have worked since the accident. 

14. If you claim to have lost time or income from employment as 
a result of the injuries sustained in this accident, state precisely the dates 
of absence from employment, the amount of wages lost on account thereof, 
and the names and addresses of the employers from whom said wages or 
income would have been received. 

14. (a). If you claim to have lost time or income from self-em- 
ployment as a result of injuries sustained in this accident, state precisely 
the dates of absence from employment, the amount of income lost on ac- 
count thereof, and the names and addresses of all persons who have knowl- 
edge of the dates of absence from work and the amount of income lost. 

15. Did you file income tax returns with the Director of Internal 
Revenue for any of the last five years? If so, state for what years filed, 
and the office of the Director of Internal Revenue with which each return 
was filed and the amount reported in each income tax return as net income 


in each return. 
* * x * 


[Filed April 17, 1958] 


ANSWER OF CAROLINE FRIEDMAN TO THE INTERROGATORIES 


PROPOUNDED BY DEFENDANT, JOSEPH SIDNEY TOMPKINS, JR. 


* * * * * 


13. No. 

14. None. 

14a. None. 

15. Iam not giving the information sought by question No. 15 in- 


asmuch as I am not claiming wages lost, or income lost from self-employ- 


ment. 


[Filed July 5, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 
Washington, D. C. 
Tuesday, April 5, 1960 
The above-entitled matter came on for trial before the HONOR- 
ABLE LEONARD P. WALSH, United States District Judge, and a jury, 
at 10:28 o'clock a.m. 
* * * 2k 
CAROLINE FRIEDMAN 
plaintiff herein, called as a witness in her own behalf and, having been 
first duly sworn, was examined and testified as follows: 


* * * cs 


CROSS-EXAMINATION 
* * * * 
BY MR. SWINGLE: 
Q. Now, you were not knocked unconscious in this occurrence, 
were you? A. During the meeting? 
Q. No, I meant at the time of the accident. I will ask you, during 
the meeting were you unconscious? A. Iam sorry; no, sir. 
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Q. Your answer is, no, sir, that at the time of the accident you 


were not? A. I did black out for a second or two. 
Q. Are you certain about that? A. Yes, sir. 


Q. Are you more certain now than you were back in April 28, 1958? 


A.Iamcertain, 
Q. You are what? A. I am positive. 


Q. You are positive that you were not unconscious or that you were 
unconscious -- excuse me. A. I wasn't unconscious but I did black out for 


a second or two. 
Q. What does blackout mean to you? A. Well, when I struck my 


head -- 


Q. Tell me what blackout, what that word means to ieee ? A. I didn't 


know what happened for a second or two. 
Q. You were unconscious, isn't that what you mean? 


enough to amount to anything. 


A. Not long 


Q. You do recall your deposition being taken, do you not, on April 


28, 1958? A. Yes, sir. 


Q. And you recall, referring now to page 14, you were asked: 
'Tyou weren't unconscious at any time, were you?" 


And your answer was: 


"] wasn't unconscious, no, but I couldn't open the door." 


Do you recall that? A. Yes, sir. 


Q. Now, were you then unconscious or weren't you ? 


| A. I don't 


recall I was unconscious, although I did black out for a second or two. 
Q. Did you explain that at the time of the taking of this deposition ? 


A. No, I didn't. 


Q. Is there any reason why you didn't? A. No, sir, | 


but a few days 


prior to this deposition I had had some nerve block done and I was very 


uncomfortable, had quite a bit of pain in my back when that 


was taken. 


Q. And that affected your memory, then, is that it? | 


* * * * 


THE COURT: Well, did you get out? 


ideposition 


A. No, it didn't. 


THE WITNESS: Yes, sir. 

THE COURT: Now, what did you do when you got out? 

THE WITNESS: I walked -- Mrs. Phillips and I walked towards 
Mr. Tompkins’ car. But in the meantime, Mr. Tompkins was on his way 
in our direction and we met midway. And the policemen were there talking 
to us asking us questions. 

THE COURT: Now, for the benefit of the jury, about how long before 
you left there was it? 

THE WITNESS: We were there? 

THE COURT: Yes. 

THE WITNESS: Iam not sure exactly, about 25 minutes. 

THE COURT: During that time were you out of the car? 

THE WITNESS: Yes, sir. 

* * 
Whereupon, 
EDWARD E. BLAKE 

called as a witness on behalf of the plaintiff and, having been first duly 


sworn, was examined and testified as follows: 
* * * * 
CROSS-EXAMINATION 
BY MR. CLARK: 


* x * * * 


Q. While you were there the two ladies were still in the car? A. 
Yes, sir. 

Q. And you asked them if they were hurt and nobody said they 
were? A. I stuck my head in the window and asked: "Are you all right?" 

They were collecting themselves. 

Q. You saw no evidence of any injury? A. No, sir. 

Q. Or anything of that kind? A. No, sir. 

Q. They were conscious? A. Yes, sir. 

Q. And looked all right except that they were rearranging them- 
selves from having the little bump? A. Yes, sir. 

Q. Now, I will ask you if you observed the damage to the parked 
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car, I mean, closely? A. Not closely, no. 


Q. It wasn't like a whole fender torn off or anything like that? A. 
No, the fender wasn't torn off. : 
Q. As a matter of fact, the only damage was to the left corner of 
the fender and a little on the bumper of that car, isn't that right ? A. I 
didn't look that closely, I can't remember that. | 
Q. You didn't see any damage that would impress itself upon you 
so that you would remember it, did you? I mean, any extensive damage 
that you would recall what it looked like? A. I could just tell the car had 
been struck. 
* 
Whereupon, 
VIOLETTA R. PHILLIPS 
a defendant herein, was called as a witness in behalf of the plaintiff and, 
having been first duly sworn, was examined and testified as follows: 
* * * * 
CROSS-EXAMINATION 
BY MR. SWINGLE: 
* * * xk 
Q. Now, after the accident both of you did get out of the car, did 
you not, that is, you and Mrs. Friedman? A. I didn't get out of the car. 
Mrs. Friedman got out of the car under her own power, on her side. 
Q. I see. Did there come a time when you got out of the car? A. 
Not for a while. | 
Q. And when you did get out, was that before or after the police 
arrived? A. It was after the police arrived. | 
Q. And during the time that you were in the car, did you notice what 
Mrs. Friedman was doing? A. Yes, she went out and talked to the lone 
witness on the street and the crowd begun to gather and she talked to other 
people and she came and asked me why I didn't get out and I said I didn't 
feel like it. | 
Q. Did she, at that time, say anything to you about being injured? 
A. Before Mrs. Friedman opened the door to get on the street I 
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said, "Are you hurt ?'"’ And she said, "No." And either after that or after 
Mrs. Friedman had gotten out of the car and had walked up and down the 
street, or came back to me, I said, ''Are you sure you are not hurt?" And 
she said, "My shoulder's hurt." I said, "well, you must go see a bone 
specialist.” 

* * 

BY MR. CLARK: 

Q. Mrs. Phillips, who repaired your car? A.I took my car to the 
filling station, I believe. I don't remember, but it seems to me they sent 
me to a place across the river, across Key Bridge, to have my car fixed -- 
and I don't know the name of the place now. 

Q. Well, didn't you have a friend that worked on the car? A. Oh, 
they didn't do anything but fix the bumper at the place I took it, across the 
river. And I didn't bother with the fender. 

Q. What did he do to the fender, if anything? A. Well, I didn't call 
him that day and I'wondered how to -- how it would get fixed, had a dent 


or two in it, and I was afraid it would not make a good sale when I got ready 
to trade. I wondered what I would do about it. It happened I was visiting 

this friend in Maryland one day and he said, how did you hurt your car, and 

I told him and he said, "Would you like for me to fix it?" I said, "I'd 
certainly appreciate it," and he got down under it and beat it out with rocks. 
He may have used'a hammer. But anyway, he took his hands and straightened 
it. 


Q. And you had the bumper straightened? A. Yes. 

Q. And that was all there was? A. Except to have the wheels aligned 
again. 

Q. You don't know whether the wheels were out of line because of 
this accident, or not? A. Well, yes, I think they were knocked out of line 
because it seems to me they were kind of wobbly as I went home. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. McMENAMIN: 
Q. Mrs. Phillips, right after this happened, you said that Mrs. 
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Friedman stated that she had struck her shoulder? A. Not directly after- 
wards. She said she wasn't hurt, if I recollect. I asked her if she was hurt 
and she said, no. Then she got out of the car, opened the door and got out 


on the sidewalk and she came back and said, 'Why don't you get out here 


and try to find you some witnesses." I said, 'Well, I don't see any around." 
I said, "Are you sure you are not hurt?" I asked her that Soe that 
distinct question three times that night. | 
Q. Did you get out of the car? A. Not directly. I satin the car for 
about ten or fifteen minutes. | 

Q. Then did you get out? A. Yes, when the police came. 

Q. And you walked up to see the other car's damage, didn't you ? 

A. I stayed in front of my car for a while. Policemen came and talked to 
me while I was in the car. I think after they left I got out and looked at 

the front of my car and I got back in and sat down in my car again 
and waited a few minutes and I thought, well, I will go up and see what really 
happened to the other car. So I walked up where I could see jit a little bit 
and that was it. 

Q. You did walk up, then, and looked at it? A. Oh, yes, yes. 

Q. Now getting back to your statement about Mrs. Friedman stating 
about her shoulder being hurt or not hurt, as a matter of fact, you deter- 
mined, too, didn't you, that she had a concussion? A. I got that report from 
her husband the day after she left my apartment and her doctor, and I called 

the doctor and asked him the extent of her injuries and that was his report. 
So when I went over to put my report in, that was what I said, what the doc- 
tor told ‘me was wrong with her. 

MR. McMENAMIN: I think that is all. 

RECROSS-EXAMINATION 
BY MR. CLARK: 

Q. You didn't see any evidence at the time of any concussion or un- 
consciousness, did you? A. No, she didn't appear unconscious. She was 
walking up and down the street. She ate a good breakfast the next morning , 
and slept very well because I was sick. I had Vicks salve up my nose, I had 


an awful cold and she was snoring. 
* * * 
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JOSEPH S. TOMPKINS, JR., 
a defendant herein, was called as a witness on behalf of the plaintiff, and, 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McMENAMIN: 
* a * * * 

Q. I ask you whether or not these questions were asked and whether 
or not you answered this, and this may refresh your recollection. At page 
40, bottom of the page: 

"Q. Now, you testified on direct examination after the impact 

Mrs. Phillips got out of her car but Mrs. Friedman remained in 

the car for a while. Am I correct in that as to your testimony? 

"A. Mrs. Friedman was a passenger and she is the one who 
stayed in the car. 

"Q. She stayed in the car. Did there come a time when she 
came out of the car? 

"A. Yes. 

"Q. And when was that, with relation to the time the accident 
took place? 

"A. I believe that was when the police came up." 

87 MR. SWINGLE: If Your Honor please, I object. He has testified as 
to all this. I don't see the purpose of it. I object to it. 
MR. McMENAMIN: He has not testified as to this. 
THE COURT: The objection is overruled. 
BY MR. McMENAMIN: 

Q. (Continuing): 

"Q. And about how long would you say that was after the 
impact ? 
"A. Maybe 10 or 12 minutes." 

Were those questions asked and you gave those answers in that 
manner? A. Yes. 

Q. And, sofar as you can now recollect, that is the thing that took 
place at the accident? A. Yes, sir, it is. 


* * & 


15 


CROSS-EXAMINATION 
BY MR. CLARK: 
Q. Mr. Tompkins, this was not a severe impact or anything of that 
kind, was it? A. No, sir, not at all. 
Q. It was relatively minor damage to both automobiles? A. Yes. 
Q. It didn't knock your car out of control, or knock Mrs. Phillips’ 
car out of control, or anything like that? A. No. | 
Q. And the damage, as you testified, to Mrs. Sie car was on 
the tip of the left front fender? A. Yes. 
Q. And you didn't recall anything happening to the bumper of her 
car? A.I don't recall. 
Q. You said the damage to your car was on the right front fender, 
the tip of it, is that correct? A. Yes. 
Q. Of course, the headlight is in the fender on that Moan isn't 
it? A. Yes. 
Q. You said the impact pushed the opening back between the fender 
and where the light sets in so the glass fell out? A. The headlight fell out. 
Q. And consequently broke. And you had a little scratch on the rear 


fender, apparently where your car went on past, is that right? A. Yes. 
* * * * * 


Q. Now, after this accident occurred, and you walked/back, you 
talked to both of these ladies, did you not? A. I believe that I talked to both 

of them. | 

Q. Did anybody tell you that théy were hurt? A. Not that I recall. 

Q. Mrs. Phillips didn't say anything about being injured? A. No, 
sir, not that I recall. 

Q. Now, did you see both these ladies walking around? A. Yes, 
they were both out of the car and either standing or walking. 

Q. Was there anything to indicate by Mrs. Friedman's appearance 
that she was injured in any manner? A. No, there wasn't. | 

Q. Holding any part of her body or complaining about | anything ? 
A. No, sir. 

Q. How long did you stay there after this accident occurred? A. 
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I would estimate that I was there a total of half an hour or 35 minutes - 
* * * * * 
REDIRECT EXAMINATION 
BY MR. McMENAMIN: 

Q. Mr. Tompkins, at the time you came back there, right after the 
accident, you talked to the people, the two women, is it your testimony that 
nobody had mentioned anything about being hurt? A. Not that I recall. 

* * * * * 

Q. Do you remember this, that you gave your name and address to 
Mrs. Friedman and you -- and she stated that she couldn't write it down 
in the book because her hand was hurt and you wrote your name in her 
book? A. That is very possible. It is very possible. 

Q. You say that is possible that it did happen? A. That is very 
possible, yes. 

MR. McMENAMIN: Along with that, since there is an admission, I 
would like to show the witness that. 

MR. SWINGLE: I didn't hear what you said. 

MR. McMENAMIN: Along with that line, since there is an admission 
and it is very possible, I would like to show the witness this. 

THE COURT: You may proceed. 

(Whereupon, Mr. McMenamin exhibited a small book to 
opposing counsel.) 
BY MR. McMENAMIN: 

Q. Isn't that your handwriting, Mr. Tompkins? A. Yes. 

Q. It is? A. Yes, sir. 

98 Q. And that was entered by you on the night of this accident? A.I 


can't give you a definite answer. I assume it was. It is my writing. 
MR. McMENAMIN: With that, may this be labeled Plaintiff's Ex- 
hibit No. 1? 


(Small address book was marked 
Plaintiff's Exhibit No. 1 for 
identification.) 


MR. CLARK: You are putting the book in? 
MR. McMENAMIN: No, I am not, I am putting it in as to that page. 
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MR. SWINGLE: I have no objection. 

MR. McMENAMIN: We offer this in evidence and we will close 
with the witness at this time with the understanding that we inay want to 
ask one question, Your Honor; possibly one or two. | 

THE COURT: Any objection, gentlemen, to this being introduced 
in evidence as Plaintiff's No. 1? 

MR. CLARK: Not for Defendant Phillips. 

MR. SWINGLE: No, Your Honor. | 

THE COURT: All right, it will be received without aren. 

* * * * * 
Washington, D. C. 
Wednesday, April 6, 1960 
* * * * 
102 CAROLINE FRIEDMAN, 
plaintiff herein, resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. McMENAMIN: 

Q. Mrs. Friedman, yesterday, just prior to you going off the wit- 
ness stand, we had gotten to the point where you had made the statement 
that at the time of this accident you had become injured. 

Now, will you please tell us, after you left the scene, where did you 
go and with whom? A. I went to Mrs. Phillips’ home with Mrs. Phillips. 

103 Q. And how long did you stay there? A. Over night. | Until 12:30 
or 1:00 o'clock the next day. | 
Q. Now, did you see a doctor about the injuries you say you had? 


A. Yes, sir. 
Q. When? A. I attempted to see a doctor the very next day, but I 
wasn't able to contact him. I did contact my own physician. 
Q. I want to know when was the first time you saw a doctor. A. 


On the 17th of May 1956. 
Q. The 17th of May? A. Yes. 
Q. And what doctor was that? A. Dr. Thomas, Tawrence Thomas. 
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Q. Now, that was two days after the accident? A. Yes, sir. 

Q. What about in the day in between, the 16th-- A. The day after 
the accident, around 1:30 or 2:00 o'clock in the afternoon I went up to my 
sister's and rested there and my own doctor contacted me, Dr. Julius 
Epstein, and suggested I should rest and see Dr. Thomas the very mext 
morning, which I did. &. 

Q. Where did you see Dr. Thomas? A. In his office at the Farragut 

Building. 

Q. That is the Farragut Building? A. Seventeenth and Eye Street. 

Q. And then what occurred? A. Dr. Thomas admitted me to the 
Emergency Hospital. 

Q. How long did you stay in the Emergency Hospital? A. From May 
17th to May the 23d, 1956. ‘ 

Q. Now, when you went into Emergency Hospital that time, what did 


they do to you? A. They x-rayed me, bed rest, and medication for pain. 


Q. Were you suffering pain at that time? A. Yes, sir. 

Q. In what manner? A. Severe headaches, pain in my right shoulder, 
pain in my right hand and pain in my back. My back, at the time, was 
strapped with adhesive. 

Q. Who had done that? A. Dr. Lawrence Thomas. 

Q. When you say pain in your back, in which part of your back? 

A. The upper spinal area. 

Q. The upper part? A. Yes, sir. 

Q. And what did -- did Dr. Thomas see you at the hospital? A. 

Yes. 

Q. How often? A. Daily and sometimes twice a day. 

Q. Now, you say you got out on the 23d, May 23d? A. Yes. 

Q. Well, when you were discharged, then were you well? A. No, 

I wasn't. I was -- 

Q. Where did you go and what did you do? A. My husband brought 
me to my sister's. At that time my sister lived in Colmar Manor, Mary- 
land, which was a short distance from the hospital, and I stayed with my 
sister, but the pain became severe that evening and -- ai 
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Q. What part of you? A. My back. My back and I spoke to Dr. 
Thomas, my husband spoke to Dr. Thomas the next morning and I saw Dr. 
Thomas and Dr. Thomas had x-rays taken of my back. I saw Dr. Rosen- 
feld that morning. | 

Q. What did Dr. Rosenfeld do? A. He took x-rays of my spinal area. 

Q. Where is his office? A. In the Farragut Building, 17th and Eye 
Street. 

Q. The same building? A. Yes, same building. 

Q. Then did you get well? A. No, I didn't. I saw Dr. Henry Feffer 
that afternoon, right from Dr. Thomas’ office. I went to Dr. Feffer and 

x-rays were taken there, x-rays of my spine, and Dr. Feffer pre- 
scribed a brace, a corset, which was made that very day, and I wore it 
home. | 

Q. When you say you wore it home, where did you go? A. I went 
back to my sister's, Mrs. Jacobs’ home. 

Q. Where were you and your husband living at the time? A. In 
Edgewater, Maryland, Selby Bay Yacht Club. 


Q. Then were you well, were you all right from that time ? A. No, 


I wasn't. 
Q. Well, what occurred? A. I was re-admitted -- I was admitted 
to George Washington University, on May 28th. 
Q. You mean George Washington Hospital? A. George Washington 
Hospital. | 
Q. May 28th of 1956, you mean? A. Of '56. | 
Q. When you got there, in there -- how long did you stay in there? 
A. A few days, until June the 1st or 2d. 
Q. What about in there, what kind of treatment or what occurred in 
there? A. I had bed rest, I wore my brace at intervals and had medication 
for pain. 
Q. When you say pain, could you describe what ne you had in 
there? A. I continued to have severe headaches and pain in my upper 
spinal area. | 
Q. Now, when you got out of George Washington Hospital, which 
was, you say, around June 1, 1956, where did you go then? A. I went back 
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to the Selby Bay Yacht Club with my husband. 

Q. And how long did you stay down there? A. Until July the 1st of 
1956. 

Q. You stayed down there just that month, is that it? A. Yes, sir. 

Q. Then where did you move, or go? A. We moved to Halley Ter- 
race, Southeast, for two months. 

Q. You mean in Washington, D. C.? A. In Washington, D. C. 

Q. Now, when you went back to that month in between, that you 
went back to Selby Bay Yacht Club, were you cured then and able to resume 
your duties and get along there? A. No, I wasn't, I wasn't able to do any 
household chores at all. I wore my brace most all the time. I had to be 
dressed, I couldn't dress myself, and I continued to be uncomfortable. I 
continued to have pain in my back. 

Q. Now, after you moved up to Washington, you say that was in July 

of 1956? A. In July of 1956. 

Q. Now, on through that -- the rest of that year, of July 1956, were 
you in Washington or the Washington area, I mean, in 1956? A. Two months 
later we moved to Virginia, Alexandria, Virginia, in the Bellevue Apart- 
ments. 

Q. That is still in the Washington area, though? A. The metropoli- 
tan area. 

Q. I want to know whether or not you had any treatment from any 
physicians during that time, the rest of that year? A. Yes, I had treat- 


ments from Dr. Thomas. I had physical therapy, diathermy, hot pack 
treatments, and analgesics, medication, and I used to go into Dr. Thomas’ 


office three times a week. 

Q. You mentioned some names here. Could you tell us just what 
they did to you?) A. The diathermy was a light treatment, heat treatment 
on my back. There for a period I had Dr. Thomas, he attempted some 
massage, but it wasn’t very successful. And then Dr. Thomas attempted, 
or used cortizone. Cortizone was injected in the spinal area, in the painful 
area. 

Q. Now, ‘were you free of pain during this period of the rest of the 
year of 1956? A. No, I wasn't. 
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Q. Where did you have any pain? A. I continued to have pain in my 
spinal area and right shoulder and right side of my back, radiating in the 
rib area, radiating to the front. 

Q. Now, that will bring us into the first part of 1957, and were you 
in the Washington area during the first part of 1957? A. Yes, sir. 

Q. Were you cured then? A. No, I wasn't. In March -- all of 
February I continued to have pain, pain in my spinal area and in March of 
1957, March 18th, I was admitted to George Washington University Hospital 
and I was there until March the 5th. 

Q. You went in on March the 18th and -- A. Iam sorry, March 15th 
until April 5th. | 

Q. When you went in there, who put you inthere? A. Dr. Rizzoli, 
Hugo Rizzoli; he is a neurosurgeon. | 

* * * * | * 

Q. Did any other doctor send you to Dr. Rizzoli? A. Dr. Weiss at 
the George Washington University Hospital, Dr. Alpert, Seymour Alpert, 
at the George Washington University Hospital, and Dr. Coakley at the 
George Washington University Hospital. And I believe Dr, Feffer came in 
to see me at the George Washington University Hospital at the time, and 
Dr. Thomas, while I was a patient. | 

Q. * * * My question was: How did you go to Dr. Rizzoli? 
A. Oh, he was called in on consultation by Dr. Thomas. 

Q. All right. So then, when you were in George Washington Hospital 
this second time, from March 18th to April the 5th, 1957, you had these 
different doctors coming in, in attendance, and seeing you? A. Yes. 

Q. What was your complaint ? A. I continued to have pain in my 
back, my upper spinal area and right side of my back. | 

Q. Now, what if anything did they do to you? A. Well, they per- 
formed nerve blocks -- 


Q. What did they do for you? 


| 
| 
* * * * | 


* 


A. They performed nerve blocks, they inserted a long needle to 
my spinal area and my rib area to relieve my pain. This was done in two 


22 


stages. My pain was temporarily relieved, and they also gave me hot 
pack treatments, ultra-sound treatments, while I was there, bed rest 
and medication. 

Q. All right. Now, the time finally came, then, in April 5th, 1957, 
when you were able to get out of the hospital. Where did you go? A.I 
went home. 

Q. Do you remember where you were living at that time? A. Yes, 


in New Alexandria, Virginia. 
Q. And what about your daily affairs and daily getting along; were 


you employed or anything during that time? A. No, I wasn't. 

Q. What were you doing? A. I was a housewife at the time, but I 
wasn't able to do my household chores. If I did any, I attempted to, I 
attempted to cook, and I had to rest at short intervals. 

Q. Then as time went on, during that summer of 1957, were you 
free from pain during that time? A. No. In June of 19571 had a nerve 
block, needles again were inserted in my spinal area. This was performed 
at the George Washington University Hospital. I was an out-patient. This 
was performed by Dr. Alpert. 

Q. Did that relieve you some ? A. Yes, it relieved me. 

Q. And was the relief that you got permanent, were you well 
enough then? A. For a short time. For a few days. 

Q. Now, during the summer months and on into early fall of 1957, 
were you well then? A. No, I had treatments, I received treatments from 
Dr. Lawrence Thomas, hot pack treatments were given to me three times 
a week. 

Q. What were your complaints? A. Pain in my upper Spinal area 
and right side of the back. 

Q. Now, getting into the fall of 1957, did anything occur then in re- 
gard to your injury? A. Yes, my back continued to bother me and I saw 
Dr. Hugo Rizzoli, the neurosurgeon. I was sent to him by Dr. Thomas, 
and Dr. Rizzoliiadmitted me to the Emergency Hospital, and a myelogram 
was performed at the time. I was there for ten days. 

Q. What was done? A. A myelogram was performed. 
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Q. Can you tell what they did to do that? A. Yes. They took x-rays 
of my spinal area. They apparently injected some dye in --+ 


Q. Where? A. In my spinal area. And took x-rays of my spinal 


area. 
Q. And how long were you in the Emergency Hospital at that time? 
A. For ten days. 
Q. After this myelogram was performed, were you all right then, 
did you feel good then? A. Well, I developed severe headaches for a long 
time after that, and my back continued to bother me. I had to take medica- 
tion for -- to relieve my pain. | 
Q. And then you remember when you got out of Emergency Hospital, 
you were there ten days, so you got out about the 28th? A. The 28th. 
Q. Then where did you go? A. I went home. | 
Q. Went home; where was that? A. We moved to Washington, 
September of that year. 
Q. When you say home, with whom were you living ?| A. With my 
husband. | 
Q. Now, from that time, to October of 1957 and going right on up 
to the present time, how are you now? Are you cured now and are you free 
of all these discomforts and pains? A. No, I am not able to keep myself 
on a routine. My upper back pains me at intervals. The right side of my 
back, the pain radiates to the front area at intervals. When the pain be- 
comes severe I wear a brace and I try to avoid wearing a brace but to get 
relief I wear the brace, and I have to use constant heat at night, an electric 


pad. 
Q. Incidentally, let me show you something. 
MR. McMENAMIN: I would like this labeled for identification as 
Plaintiff's Exhibit No. 2. 


(Back brace was marked Plaintiff's 
Exhibit No. 2 for identification.) 


BY MR. McMENAMIN: 

Q. I want to show you what has been labeled Plaintiff's No. 2 for 
identification. Will you tell us what that is? A. This isa corset, a brace 
that I wore -- one of the braces that was prescribed by Dr. Henry Feffer. 
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Q. And is this the brace that you mentioned you had to wear from 
time to time? A. Yes. 

MR. McMENAMIN: Your Honor, we offer Plaintiff's No. 2, which 
is the brace, into evidence. 

THE COURT: Any objection, gentlemen? 

MR. SWINGLE: No. 

THE COURT: It will be received without objection and marked 
Plaintiff's Exhibit No. 2. 


(Plaintiff's Exhibit No. 2, previously 
marked for identification, was re- 
ceived in evidence.) 


BY MR. McMENAMIN: 

Q. Mrs. Friedman, you said you had gone home and were living 
with your husband. What about now, do you live with your husband now? 

A. No, my husband expired September 13, 1958. 

Q. Have you had to pay out or incur any expenses because of these 
injuries? A. Yes. Medical expenses, travel expenses, doctors expenses, 
hospital expenses and special garments and special appliances. 

MR. McMENAMIN: At this time, Your Honor, we have two bills 
from Emergency Hospital which have been stamped by the pre-trial Judge. 

MR. CLARK: May I see them? 

(Whereupon, bills in question were shown to opposing counsel.) 

MR. CLARK: Will the Court indulge us se one moment, please? 

THE COURT: Certainly. 

(Brief pause.) 
MR, SWINGLE: May we approach the bench, Your Honor ? 
THE COURT: Yes. 

(At the bench:) 

MR. SWINGLE: We have no objections to this bill dated November 
4, 1957, but I notice on the one dated May 18, 1956, there is a stamp on 
here and I don't /know exactly what it is and at the moment I feel inclined 
to make objection to it. 

THE COURT: What stamp are you concerned with? 

MR. SWINGLE: Right here (indicating). 
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MR. CLARK: I don't join my cohort in objecting to this. 
THE COURT: What specifically is your objection? | 
MR. SWINGLE: The words that are on there might be indicative 
of some other situation, as you know. 
THE COURT: You can bring it out in cross- -examination. 
MR. SWINGLE: All right, I withdraw my objection. 
MR. McMENAMIN: May I say this: I have here the hospital 
records, and I believe the duplicates may be in here that I can use, if 
there is objection -- | 
THE COURT: There is no objection. It was withdrawn. 
* * * * ak 
BY MR. McMENAMIN: 
Q. Now, Mrs. Friedman, I show you Central Dispensary) Emergency 
Hospital bill which has been labeled Plaintiff's Exhibit 3-A, which is a 
bill from Emergency Hospital May 17 to May 23, 1956, for a total of 
$146.20. | 
Will you tell us whether or not that is in any way connected with 
your accident and your injuries? A. Yes, it is. | 
Q. And I show you what has been labeled Lan eee 3-B, 
which is another bill from Emergency Hospital from October 18, 1957 
to October 28, 1957 for a total of $216.52 and will you tell us, is that con- 
nected with your injuries from the accident? A. Yes, it is, 
MR. McMENAMIN: Is it understood, Your Honor, that these are 
admitted? 
THE COURT: They will be received in evidence. The Court 
understands there is no objection. | 
MR. CLARK: That is correct. 
THE COURT: All right, they will be received without objection. 
* * * * | % 
MR. McMENAMIN: May this be marked Plaintiff's Exhibit No. 4? 


(George Washington University Hospi- 
tal bill was marked Plaintiff's Ex- 
hibit No. 4 for identification.) 


(Whereupon, Plaintiff's Exhibit No. 4 was shown to opposing 
i 


counsel.) 


26 


MR. CLARK: No objection. 
BY MR. McMENAMIN: 

Q. I show you Plaintiff's Exhibit No. 4 for identification, to which 
there is no objection, a bill from George Washington University Hospital, 
with dates of March 19, 1957 to April 5, 1957 for a total of $415.40. 

Will you tell us, please, whether or not that is in any way connected 


with your injury'that you have described? A. Yes, it is. 
THE COURT: Are you offering that ? 
MR. McMENAMIN: Yes, Your Honor. 
THE COURT: All right, it will be received without objection. 
* * * * * 
MR. McMENAMIN: Will you give this the next number, please? 


| (George Washington University Hospital 
bill was marked Plaintiff's Exhibit 
No. 5 for identification.) 


(Whereupon, Plaintiff's Exhibit No. 5 was shown to opposing 
counsel.) 

MR. CLARK: No objection. 

BY MR. McMENAMIN: 

Q. I show you what has been labeled No. 5 for identification, 
statement of George Washington University Hospital for eight physical 
therapy treatments, $6 per treatment, $48. It is dated October 12, 1959. 

Will you tell us whether or not that is in any way connected with 
the injury and complaints you have described? A. Yes, it is. 

MR. McMENAMIN: We offer that, if Your Honor please. 

THE COURT: Any objection? 

MR. SWINGLE: No, Your Honor. 

MR. CLARK: No, Your Honor. 

THE COURT: It will be received without objection. 

*x * * x * 
BY MR. McMENAMIN: 

Q. I show you what has been labeled Plaintiff's Exhibit No. 6, 
which is a bill from George Washington University Hospital for the first 
time, May 28, 1956 to May 31, 1956, for $72.90. 
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Will you please tell us whether or not that bill is connected with 


the time you were in the hospital for these injuries? A. Yes, it is. 
MR. McMENAMIN: May we offer this into evidence, ‘Your Honor ? 
THE COURT: Any objection? 
MR. SWINGLE: No objection. 
MR. CLARK: No objection. 


THE COURT: It will be received without objection. | 
* * * * * 
BY MR. McMENAMIN: 
Q. I show you Plaintiff's Exhibit No. 7, which is a bill from Drs. 
Groover, Christie & Merritt, for x-rays, which states this charge was 
not included on your hospital bill. | 
MR. SWINGLE: I am going to object to any explanation by this 
lady. 
THE COURT: The objection is sustained. It will speak for itself. 
BY MR. McMENAMIN: | 
Q. All right, then, will you please look at this and tell us whether 
or not this bill is in any manner connected with your injuries or any of 
the x-rays taken while you were in the hospital for those injuries ? 
MR. SWNGLE: I am going to object. It seems to me it is the 
same question. 
THE COURT: The objection is overruled. The question now is, 
is it connected with the testimony of the injury. 
THE WITNESS: 10-18-57. 
BY MR. McMENAMIN: 
Q. Is it connected with the injury? A. Yes, it is. Mr. McMenamin, 
I believe there is another bill of $35. 
MR. SWINGLE: I am going to object, if Your Honor please. 
THE COURT: On what grounds? | 
MR. SWINGLE: Because she can't testify as to what those people 
meant when they put that second item down there. | 
THE COURT: The Court understands that she is testifying there 


were further charges. 
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MR. SWINGLE: May we approach the bench, Your Honor ? 
THE COURT: Yes. This witness can testify to charges. 
(At the bench:) 

MR. SWINGLE: I have no objection to this part of the bill. Ido 
object to this (indicating). I say she can't testify as to this because it 
is not her bill. She didn’t make this bill up. What that means, she can't 
very well testify to, I don't think. 

THE COURT: No, but my point is the objection on this, it speaks 
for itself. The jury can see this. You can cross-examine from it. 

MR. SWINGLE: I disagree with you on that. I say this bill was 
prepared by Drs. Groover, Christie & Merritt and not by her. 

THE COURT: That's right. 

MR. SWINGLE: As to what this is, I don't think she is qualified 
to testify. They are the ones that made it. 

THE COURT: The objection is overruled. She can testify to any 
charges she has paid. I will go along with you that she has to connect it 
up with this particular injury, but she can testify. 

MR. SWINGLE: All right, over my objection. 

THE COURT: Yes. 

(In open court:) 

MR. McMENAMIN: May counsel come back to the bench for one point ? 

THE COURT: Yes. (At the bench:) 

MR. McMENAMIN: Your Honor, just so this can be put in, too, 

Mr. Mensh, who was at pre-trial, I was not, showed me on the back, 
"O.K." put on by Mr. Swingle, himself and stamped by the pre-trial Judge. 

MR. SWINGLE: So what ? 

THE COURT: He still has his objection. 

MR. SWINGLE: That's right. (In open court:) 

BY MR. McMENAMIN: 

Q. Mrs. Friedman, will you please tell us what manner these 
charges are here connected with any x-ray or anything that had to do 
with your injury while you were in the hospital? A. Yes. Now, this 
$70 is the total for my two admissions at the Emergency Hospital. Under- 
neath, the bottom line, it states here, previously at Emergency Hospital 
$35. That $35 was for my first admission in May, May 17, 1956. Then 
10-18-57 was my -- for $35, was my second admission at the Emergency 
Hospital which makes it a total of $70. 
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MR. McMENAMIN: With that, Your Honor, we offer Plaintiff's 

124 Exhibit No. 7 into evidence. | 
THE COURT: It will be received in evidence with the objection 


as already noted on the record. 
* * 
BY MR. McMENAMIN: 
Q. I now show you plaintiff's Exhibit No. 8 for identification which 
is a bill from Dr. Charles S. Coakley, M.D. Will you please look at this 
and tell us what this is and the amount? A. It is a bill from Dr. Coakley 
for $50 for anesthesia consultation and nerve blocks performed by Dr. 
Coakley. 
Q. Now will you please tell us whether or not this is in any way 
connected, or what this has to do with your injuries in the accident? A. 
It does, it is connected with my back injury. 
Q. You mentioned nerve blocks before, is that connected with that ? 


A. Yes, it is. 


Q. Now -- 
MR. McMENAMIN: Your Honor, we offer Plaintiff's Exhibit No. 8 


in evidence. 
125 THE COURT: Any objection? 
MR. CLARK: No, Your Honor. 


THE COURT: Received without shoe ta 
* * * 


BY MR. McMENAMIN: 
Q. I show you what has been labeled Plaintiff's Exhibits 9-A, B 
and C, which are bills from Dr. Seymour Alpert. 
Will you tell us what these are and the amounts of each of them? 
A. They are -- the amount of each bill is $25. Dr. Alpert performed 
nerve blocks on me at George Washington University Hospital. I was an 
out-patient at the time, each time. | 
Q. And could you give us the dates of those? A. June 28, 1957, 
May 1, 1958, I believe this was billed May 1, 1958, but there was a nerve 
block May and April. 
Q. And are they in any way connected with your accident and your 
injury? A. Yes. 
MR. McMENAMIN: We offer 9-A, B and C, Your Boron 
THE COURT: Any objection? 
MR. SWINGLE: No; Your Honor. 
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THE COURT: They will be received without objection. 
* * * * x 
BY MR. McMENAMIN: 
Q. I show you what has been labeled Plaintiff's Exhibit No. 10, 
a bill from Dr. David H. Rosenfeld, May 24, 1956. 
Will you tell us what that is, please, andthe amount? A. Dr. 
Rosenfeld took an x-ray of my spine and the total amount is $15. 
Q. Will you tell us, is that in any way connected with this injury? 
A. Yes, it is. 
MR. MCMENAMIN: We offer this No. 10 into evidence, Your Honor. 
MR. SWINGLE: No objection, Your Honor. 


THE COURT: It will be received without objection. 
* * * * * 


[BY MR. McMENAMIN: ] 
Q. We have here Plaintiff's Exhibit No. 14-A and 14-B. Will you 
please tell us what these are and what they are for and the amounts, and 


tell us whether or not they are in any way connected with this? A. Yes, 
they are connected with this. These are two bills, one for $32 and one for 
$37.50 for the corset that I wore, after my fractured back. 
Q. Is that for the brace we are talking about? A. The brace, yes. 
Q. And this is a bill from R. & G. Orthopedic -- A. Orthopedic 
Appliances. 
MR. McMENAMIN: Your Honor, excuse me, this is a witness that 
just came into town. May she be taken to the witness room? 
THE COURT: Yes. Mr. Hill? 
MR. McMENAMIN: We offer Plaintiff's 14-A and 14-B which are 
the R. & G. Orthopedic Applicances bills for the braces, into evidence. 
THE COURT: Any objection? 
MR. SWINGLE: No, Your Honor. 
THE COURT: They will be received without objection. 
* * * * cd 
BY MR. McMENAMIN: 
Q. Mrs. Friedman, I was going to show you three things, 15-A, 
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15-B and 15-C. Will you look at 15-A and tell us what that is? A. This is 
a bill for a heating pad for $8.95. | 
Q. From whom? A. Woodward & Lothrop. 
Q. Also, I show you another bill which is Exhibit 15-B. What is 
that? A. This is a bill for $4.08 for a steam pad. 
Q. Where is it from? A. The Gibson Company. | 
Q. And I show you Exhibit 15-C; will you tell us what is? A. This 
is a bill for $4.74 fromC. A. Leppert, Inc., a bill for repair of heating pad. 
Q. Now, will you tell us, please, whether or not 15- |, 15-B and 15-C 
are in any way connected with the injuries here? A. Yes, they are. 
MR. McMENAMIN: Your Honor, we offer 15-A, B and C. 
THE COURT: Any objection, gentlemen? - 
MR. CLARK: No objection. 
THE COURT: They are received without objection. | 
* * * x * 
BY MR. McMENAMIN: i 
Q. I show you Plaintiff's Exhibit No. 16 and will you tell us what 
that is, Mrs. Friedman? A. This bill is for $159. It is for a special 
mattress, the bill is from the Hecht Company. 
Q. And is that in any way connected with your accident ? A. Yes, 
it is. 
MR. McMENAMIN: We offer Plaintiff's No. 16, Your Honor. 
MR. SWINGLE: I object, Your Honor. 
THE COURT: The objection is on the grounds tiat it should be 
shown independently ? 
MR. SWINGLE: Yes, and also because there sabe to be no 
date and it is not billed to Mrs. Friedman. | 
THE COURT: All right, the objection will be overruled. It will 
be received. 
* * i* 
BY MR. McMENAMIN: | 
Q. I have here what is labeled Plaintiff's Exhibit No. 17, which is 
a group of miscellaneous bills from various shops and a recap of it on 
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the front here. Will you tell us what these are and whose writing it is 
and what it all amounts to? 

MR. CLARK: I object to those, if the Court please. There is 
no showing of any necessity in this case of those at all. I will ask Your 
Honor to look at that list. 

THE COURT: Let me see the list, please. 

(Whereupon, the list was handed up to the Court.) 

THE COURT: The Court will rule that counsel may make inquiry 
from the witness. The Court agrees with counsel for the defendant that 
there is no showing on the face of them that they are connected with the 
particular matter under inquiry. 

MR. CLARK: Don't you think, Your Honor, we should have that 
showing before this goes into evidence? 

THE COURT: Counsel will be allowed to question this witness. 

* * * * * 

MR. McMENAMIN: Now, if Your Honor please, we offer Exhibits 
17-A through 17-H in evidence. 

MR. CLARK: I object, if the Court please. 

THE COURT: Mr. Swingle? 

MR. SWINGLE: I also object. 

THE COURT: They will be received over the objection of counsel 
for the defendants. 

* * 
BY MR. McMENAMIN: - 

Q. I now show you what has been labeled Plaintiff's Exhibit 18, 
which consists of a manila envelope witha yellow sheet attached to it and 
a stack of papers. 

Will you please, first, tell us what this stack of papers are? A. 
These are receipted bills for medications that were prescribed by my 
doctors. 

Q. Now I want to ask you this: Are there any of the stack of those 


bills, any of them, that are not in any way connected with the injury, or 
medicines prescribed for the injury? A. No, They are all prescribed for 


my injury. 
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Q. And have you made a -- without going into the very many of 
them, one by one, have you had those in your possession ever since the 
time that you received the medication or purchased it? A. Yes . Ikepta 
record of each time I had a prescription filled, I kept a record of the pre- 
scription and the date and the amount, and where it was purchased. 
Q. And aside from -- and, as you say, you kept a record, where 
would you make the entry of your record from, from what? A. From the bill. 
Q. From those original bills? A. Yes. | 
Q. And will you tell us, please, without going into each separate 
one, unless it is necessary, what the total of those amount to from your 
records ? | 
MR. CLARK: I object, if the Court please. 
THE COURT: That they speak for themselves? | 
MR. CLARK: They speak for themselves but if the Court please, 
I object to all of them. I might as well state my objection now. I hate to 
go into this matter, having reviewed, calomine lotion, milk of magnesia, 


suppositories and all things that common sense tells me could not have been 


used for a back injury. 
THE WITNESS: The medication -- 
THE COURT: Wait just a moment. The objection will be overruled. 
BY MR. McMENAMIN: | 
” @Q. Now, will you please tell, from your records and these original 
records and your recap, what they amount to? A. $645.67. | 
MR. McMENAMIN: Your Honor, without labeling each of these 
individual ones, leaving it as a matter of cross-examination of counsel, 
we offer 18 with the original records and the recap into evidence. 
MR. CLARK: If the Court please, I want to restate the reasons 
I made my objection and, secondly, they are not identified as being what 
purports to be prescriptions, are not identified as being prescriptions, 
that were necessary because of what she alleges to be her injury, 
and, secondly, there is no way of identifying them because in one place 
it will give a prescription number and in that deck of cards he has there, 
you have got 35 or 40 different prescription numbers and in addition to 
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that you have 15 or 20 that just says 1-RX which I say is not sufficient 
identification. 

MR. SWINGLE: I make the same objection, Your Honor. 

THE COURT: Will you step down, please? Will you gentlemen 
come up here ? 

(At the bench:) 

THE COURT: The Court understands from the testimony of this 
witness that she has testified that all of the details submitted are related 
to this particular accident. Furthermore, that she has kept an independent 
detailed record. 

MR. McMENAMIN: Yes. 

THE COURT: Does she have it with her? 

MR. McMENAMIN: That was the one that was submitted to counsel 
on pre-trial order. It was made from these. 

MR. SWINGLE: She didn't make that record. I assume your office 
typed it up. 

THE COURT: She said she kept a daily record. 

MR. McMENAMIN: Yes, we have those -- wait a minute. 

MR. CLARK: How could it be possible we would be charged with 
suppositories in this thing? We didn't make her constipated. 

THE COURT: Furthermore, it may be that she is not helping 
herself a particle. 

MR. CLARK: I understand that. 

THE COURT: But that is subject to cross-examination. As the 
Court understands her testimony, she has kept an independent record. 

MR. McMENAMIN: That is right. 

THE COURT: Furthermore, she has said that the doctor has pre- 
scribed these items. 

MR. McMENAMIN: That is right. 

MR. MENSH: A great many of these will show it. 

THE COURT: Looking over the pleadings, they have got People’s 
Drugstore 80 cents. 

MR. McMENAMIN: That is right. 


35 


THE COURT: She is in the position to prove all those items ? 

MR. McMENAMIN: Yes, these are the originals, si can prove 
it from these. These are the originals. 

MR. SWINGLE: I don't believe she can, en masse, say that every 


one of these things -- 
THE COURT: She has said it. 
MR. SWINGLE: What I am saying is, procedurally, I don't think 
it is correct for her to do so. I think she has to say, this RX is 


so-and-so. 
MR. CLARK: That's right. She has got to say this RX was codeine 
or aspirin or milk of magnesia, or something. | 
THE COURT: She has already stated that she can prove each one of 
these items. 
MR. SWINGLE: Then I think she needs to be put to es 
THE COURT: No, the Court feels that she can testify that they are 
all related to the accident. 
MR. SWINGLE: I am not saying she can't. I can't stop her from 
that. But I say in order for them to be admitted properly she has to identify 
each individual one of those things to be a prescription for'this, that or 
the other thing. 
THE COURT: Well, the Court will overrule the obj ection. They 
will be received in evidence. 
* * 
BY Mr. McMENAMIN: 
Q. Mrs. Friedman, you had stated previously that vou had, in 
addition, transportation costs. 
In what manner did you have transportation costs that were in 
any way connected with this accident and the injury? A. To and from the 
doctors’ offices. | 
Q. Now, had you, over the past four years, since this happened, 
or approximately that time, kept any kind of a record that you could tell 
us what that would amount to? A. Yes, Idid. I kept an itemized list. 
MR. McMENAMIN: Will Your Honor indulge me just one second? 


THE COURT: Certainly. 
(Brief pause.) 
MR. McMENAMIN: May this be labeled for identification ? 


(Transportation records were marked 
| Plaintiff's Exhibits Nos. 19 and 19-A 
for identification.) 


BY MR. McMENAMIN: 
Q. In what manner did you keep that record from time to time? 


A. Each time I spent any moneys, I would write it in a record book. 
Q. Can you tell us offhand what it amounts to altogether? A. 
About $700 or $735. 
MR. McMENAMIN: I withdraw what was labeled 19 and 19-A and 
will just rely on the testimony of the witness now, Your Honor. 
* * * * * 
BY MR. McMENAMIN: 
Q. Mrs. Friedman, what was your maiden name? A. Giarratano. 
Q. Would you spell that, please? A. Giarratano, G-i-a-r-r-a-t-a- 


Q. I will show you what has been labeled Plaintiff's Exhibit No. 
20. Will you please tell us what that is? A. This is the license of mine 
for registered practical nurse in New York City. 

Q. And it is issued to Caroline N. Giarratano. Who is that? A. 
That is me, my maiden name, Giarratano. 

Q. And will you tell what dates -- A. August 31, 1960 -- Iam 
sorry, September 1, 1958 to August 31, 1960. 

Q. I ask you whether or not this is still in force and effect for 
you to work as'a registered practical nurse in New York? A. Yes, it is. 

MR. McMENAMIN: We offer the license of a registered practical 
nurse of this plaintiff into evidence. 

THE COURT: Any objection, gentlemen? 

MR. CLARK: If the Court please, I think it is totally immaterial 
and at best it would be a self-serving declaration but I can't see it would 
hurt anything. 

THE COURT: What is the relevancy? 
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MR. McMENAMIN: We will tie up the relevancy, Your Honor. 


THE COURT: All right, it will be received subject to that con- 
dition. 


* * i* 


BY MR. McMENAMIN: 
Q. Mrs. Friedman, going back to the time preceding the accident 
and that is just prior to May 15, 1956, and at that time, will you please 
tell us whether or not you were in good health or not in good health? A. 
I was in good health. | 
Q. When, or how long previous to that was there a time when you 
hadn't been? A. In November of 1955, I believe Iam correct about the 
month, I had an operation. | 
Q. Where was that? A. It was done at the Garfield Hospital. 
Q. Without going into it, can you just name and tell us what kind of 
an operation? A. I had a hysterectomy. 
Q. Will you tell us whether or not you had any back complaints 
at that time? A. I had pain in my lower back, in the kidney area. 
Q. And after having gone through that operation and getting out -- 
A. I came out. | 
Q. Just a moment please. Let me finish the question. A. Iam 


sorry. 
Q. Did you go back home or where did you go? A. I went back 
home. | 
Q. Where was that then? A. Selby Bay Yacht Club in Edgewater, 
Maryland. | 
Q. Will you tell us, please, whether or not you did or did not recu- 
perate from that? A.Idid. I did very well. I got along fine. 
Q. What about any indication of any back pains? A. No, I got rid 
of all my symptoms after my hysterectomy. 
Q. You have mentioned previously of back pains that you had 
quite extensively, as you mentioned about an hour ago, from this accident. 
Will you tell us whether or not that is anywhere in the same locality 
of your spine? A. No, the pain that I -- the injury that I received due to 
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the accident, the pain was in the upper back. 


Q. Now, when you were down there at the Selby Bay Yacht Club, 


and I think you stated you were down there with your husband -- A. Yes. 

Q. -- and after coming back from this hysterectomy operation, 
will you tell us whether or not you did any work down there or whether or 
not you were active? A. Yes, I became active in January of 1956. My 
husband and I had a concession with the Selby Bay Yacht Club and I cooked. 
We had a restaurant. We were responsible for the club in general. I 
cleaned house, I made beds, I served food, I cooked food and sometimes I 
prepared food for as many as 250 people. 

Q. And would you tell us whether or not you were able to do that up 
until this time of this accident? A. Up until the time of the accident, yes. 

Q. Then after you got out and went back to the Yacht Club, after 
getting out of the hospital there, the two times you were in the hospital, 
right after the accident, I believe you said you were down there about a 
month? A. One month. 

Q. Did you go back to doing that cooking and other things? A. No; 
I wasn't able to. 

Q. Until your husband's demise, his death -- when was that, in 
1958? A. In September 13, 1958. 

Q. Will you tell us, in that time, who peerartad you? A. My husband, 
up until the time of his death. 

* * * * * 

Q. Mrs. Friedman, I will ask you -- may I have No. 20? 

Since September 1, 1958, until the present time, I ask you whether 
or not you have been employed as a registered practical nurse in New 

York or anywhere else? A. No, I haven't. 

Q. Have you tried to work as a nurse? A. Yes, I have. 

Q. What did you do about that? A. I have tried at two hospitals in 
New York City, one is the Manhattan General Hospital and I saw that hos- 
pital in May. 

Q. When? A. Of 1959. I was given a position but I wasn't able to 
accept it. 
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Q. Why not? A. Due to the pain in my back, and in August of 1959, 
I contacted the New York Infirmary and Mrs. Martin, the Superintendent 
of Nurses there had given me a position. I said I would accept it in two 
weeks but when the two weeks were up, I wasn't able to go back to work, 
and since August I have called her at intervals. | 

Q. And will you tell when was the last you had worked in your 


profession as a registered practical nurse? A. In 1952, two weeks before 
my marriage. 
Q. And how long had you been employed in such a pono A. About 
ten or eleven or twelve years. 
Q. Whereabouts ? A. Two years at Medical Arts Hospital in New 
York City and I don't recall whether it is 10 or 11 years at Man- 
hattan General. It might be more, perhaps 13 years. | 
Q. When you last worked there, what was your salary? 
MR. CLARK: I object, if the Court please. 
MR. McMENAMIN: It is in the pre-trial order. 
MR. CLARK: What materiality will that have? 
THE COURT: What is the relevancy? | 
MR. McMENAMIN: The relevancy will be to show sis she would 
make at least that much now. 
THE COURT: From 1952? 
MR. McMENAMIN: Yes, because the prices of practical nurses 
and all nurses have gone up since then. 
THECOURT: All right, you may ask the question. 
BY MR. McMENAMIN: 
Q. What was your salary when you last worked there? A. The 
approximate salary was $75 a week. | 
* a * * * 
Q. Mrs. Friedman, this brace that is in evidence, I want to ask 
you whether or not you have stopped wearing that? A. No, I have not 
stopped wearing it completely. I wear it occasionally when I have back 
pain. The only time I wear it is when medication and the heating pad 
does not help me. Then I wear my brace. 
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Q. I want to ask you whether or not at the present time now you 
are completely rid of these back pains and so forth which you describe? 
A. No, I am not. 

MR. McMENAMIN: That is all. You may examine. 

* * * * * 
CROSS-EXAMINATION 
BY MR. CLARK: 

Q. Mrs. Friedman, you are a registered practical nurse in New 
York State, is that correct? A. Yes, sir; yes, sir. 

Q. Now, where did you take your training to become a registered 
practical nurse? A.I trained for two years at the Wilkes Barre General 
Hospital in Wilkes Barre, Pennsylvania. 

Q. And in this two years’ training is all the training you had to 
become a practical nurse? A. Yes, sir. 

Q. Now, in that two years’ training, will you tell me some of the 
subjects that you had studied? A. I studied anatomy, I studied pathology. 

Q. Anatomy is the study of the bones and the construction of the 

body, is it not? A. Correct. 

Q. How long did you study anatomy? A. For two years. 

Q. Now, tell me some other subjects that you studied. A. Drugs 
and solutions. 

Q. Beg pardon? A. Drugs and solutions. 

Q. Drugs and solutions? A. Yes, we studied all our subjects were 
studied as a group. We combined them together. We didn't study them in- 
dividually. 

Q. Now, tell me some other subjects that you studied. A. Surgery, 
pediatrics. 

Q. Pediatrics has to do with children, that's correct, isn't it? A. 
Yes, sir. 

Q. What other subjects did you study? A. Obstetrics. 

Q. That has to do with female having children? A. Yes. 

Q. What else? A. I did say drugs -- 

Q. You said drugs. A. I said drugs and solutions. 
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Q. Yes. A. Did I say pathology? 
Q. Pathology, that has to do with disease germs, that's right, 
isn't it? A. That's right. 
Q. What other subject? A. I can't remember what I left out, but I -- 
Q. Now, going back to drugs and solutions, when you studied drugs 
and solutions, you studied with reference to the kinds of drugs which were 
pain killers and the kinds that were sleep inducers and the kind they give 
for other ailments in the body, is that right? A. Yes, sir. | 
Q. And in your study of anatomy you studied the bones and the 
joints of the body and that sort of thing, did you not? A. Yes, sir. 
Q. And you had those subjects for at least two yearns? A. Yes, 
sir. ; | 
Q. Now, did you have to take an examination by any State Board or 
authority when you finished up your course at Wilkes Barre, or did you 
get admitted as a registered practical nurse just automatically by gradu- 
ation? A. I was originally taking a three-year course but I left before 
my three years were up. I left at two years and I took a test in New York 
City. I was -- 
156 Q. You took an examination in New York City to become registered 
there as a registered practical nurse? A. Yes. 
Q. Now, did you, on that examination, have questions relative to 
the anatomy or the structure of the body? A. Yes. Now, I don't recall 
whether the test was verbal or written but it was a very brief test. 
Q. But they did ask you questions relative to the structure of the 
body, the joints and that sort of thing? A. Yes. 
Q. And you had to study for that examination or test, did you not ? 
A. Yes, sir. 
Q. And you also had drugs and solutions at that time, did you not, 
questions relative to that? A. Yes, sir, but the test was very, very brief. 
Q. Now, in your practice of the profession of a registered practical 
nurse, you begun that at what time? A. Oh, I believe in 1942. 
Q. 1942? A. Yes, Iam not definite. 1941 or 1942, 
Q. And did you continually practice that profession from 1941 or 
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1942 until you were married in 1952? A. Yes, sir. 

Q. Now, inthe practice of that profession, did you come in, or 

did you have to take care of people who had various ills such as 
broken bones and dislocated joints and that type of thing? A. Yes; I did 
very little of orthopedics. My main work was maternity, delivery room 
and labor room. 

Q. But you were familiar, during all that period of time, with people 
who had been injured in that type of thing? A. Yes, sir. 

Q. And you were familiar and dealt with people who had broken 
bones? A. Yes, sir. 

Q. And dislocated joints and that sort of thing? A. Yes, sir. 

Q. And that was from 1942 until 1952? A. Yes, sir. 

Q. At the time you were married. 

Now, from the time that you were married up to the present time, 
you have not worked at that profession, have you? A. No, I haven't. 

Q. Now, you have testified, a while ago, that you secured a job at 
the New York Infirmary. Did you ever actually go there and attempt to 
do the work? A: No, I promised I would start two weeks from that date, but 


when the time arrived I wasn't able to go back to work because I -- now, 
the New York Infirmary, I had accepted delivery room work, and in order © 


to do that work I would have to wear my brace and it is very diffi- 
cult with my brace. 

Q. Now, was that your own conclusion as to your condition or did 
you have any medical advice that you were not capable of resuming your 
occupation as practical nurse? A. No, I didn't have any medical advice. 

Q. That was your own feeling relative to the work? A. Yes, sir. 

Q. Now, when was it that you secured that job in the Infirmary in 
New York? A. In July or August of 1959. 

Q. But you never attempted to work there one day? A. I did work 
there one day when a sister of mine had surgery. 

Q. I mean, you did not work for the New York Infirmary as a paid 
employee one day? A. No. 

Q. And you did not attempt to, is that right? A. Well, I kept in 
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constant contact with the Superintendent of Nurses and I said I would start 
in a week, ten days, two weeks, and that has been going on since last July 
or August of 1959. | 

Q. Well, did you ever go there and attempt to work one day? A. 

No, because I was ill. I wasn't feeling well. | 

Q. Now, you said that you secured another job in New York as a 
practical nurse. Where was that? A. Oh, that was at Manhattan General 
Hospital, New York City. 

Q. And when was that? A. In May. 

Q. Of what year? A. 1959. 

Q. Did you ever go there and go to work one day? b. No, I didn't. 

Q. You never attempted to work one day? A. No. The position was 
given to me and due to the fact that I took medication and couldn't be on a 
regular routine, I haven't been able to go back. 

Q. Now, what medication were you taking then? A. Parafon. 

Q. What? A. Parafon. | 

Q. Now, what was that for? A. A muscle relaxant; thorazine. 

Q. What is that, a tranquilizer, isn't it? A. To relieve the spasms 
in the back. Bufferin, and I was taking demerol, but I believe it was stopped 
around that time. It was discontinued. And Bufferin. 

Q. Now, was there anything about these two medicines that you have 
mentioned that would prevent you from going to work? I mean, that was 
only a matter of swallowing a pill three times a day or four times a day. 
A. It was a matter of taking medication. 

Q. Well, I say, but it amounted to only swallowing pill about four 
times a day, wasn't it? A. Yes. 

Q. Now, would that interfere with your work? A. Yes, in dealing 
with human life, it would. 

Q. It would? A. And taking a sleeping pill at night,/and Bufferin 
and thorazine and parafon, would interfere in trying to attempt to take care 
of patients. | 

Q. You never had to have anybody to watch over you or anything 
like that, or stay with you after taking this medicine, had you? A. Yes, I 
lived with someone all the time. 
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Q. That is not a necessary thing, is it? A. I don't think it is, no. 

Q. You think you are perfectly capable of taking care of yourself, 
don't you? A. Yes, Iam. 

Q. Now, getting back to your hospitalization, and, frankly, Iam 
thoroughly confused, how many times were you in the hospital after May 

of 1956? I am thoroughly confused as to the times and the places. 
A. Shall I mention the dates ? 

Q. If you will do so, please. A. May the 17th to the 23rd at the 
Emergency Hospital. May 17th to the 23rd, Emergency Hospital. That 
was in 1956. 

Q. Now, stopping you there, who was your doctor at this time? A. 
Dr. Lawrence Thomas. 


Q. He was the only doctor you had attending you outside of the 
hospital staff? A. At that time, yes, sir. 

Q. All right. Now, when was your next hospitalization and where? 
A. My next hospitalization was April -- Iam sorry -- May 28th to June 


1st, 1956, at George Washington University Hospital. 

Q. And who was your doctor there? A. Dr. Henry Feffer was called 
in on consultation by Dr. Thomas. 

Q. When was your next hospitalization? A. My next hospitalization 
was in March of 1957, from March 15th to April 4th, and I was a patient 
at George Washington University Hospital. 

Q. Now see if Iam right. You were in George Washington Univer- 
sity Hospital on May 28th to June 1st of 1956. Then you went back to 
George Washington from March 15th to April 4th of 1957? A. Of '57, 
yes, sir. 

Q. Who was your doctor there? A. Dr. Thomas, Dr. Rizzoli, Dr. 
Hugo Rizzoli, and Dr. Henry Feffer. And then Dr. Seymour Alpert, Dr. 
Coakley, Dr. Weiss, these last three names I mentioned are at George 
Washington University Hospital. 

Q. Didn't you testify about another hospitalization? A. Yes, sir. 

Q. When was that? A. In the latter part of 1957, October the 18th 
to October the 28th, 1957, at Emergency Hospital. 
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Q. At Emergency Hospital? A. Yes, sir. 
Q. And who was your doctor there? A. Dr. Hugo Rizzoli. Then 
I was an out-patient several times. 
Q. Now, when you were in the hospital from May 17 to May 23, 
you were examined there, weren't you? A. Yes. | 
Q. And x-rays were made of you there, weren't they? A. Yes. 
Q. And nobody told you at that time that you had any fractured 
vertebra or anything of that kind, did they? A. I -- 
Q. Just answer my question, please; yes, or no can ae that. 
A. No, sir. 


Q. Now, you had a myelogram done in March -- in 1957, did you 
not? A. Yes. | 
Q. Do you know what the purpose of a myelogram is, because of 
\ 


your training -- do you know? A. Yes, sir. 
Q. And you also know that that myelogram was Renate for any 
fracture or any abnormality in your back, whatsoever, do you not? 
MR. McMENAMIN: I object to that. 
THE COURT: The witness may answer, if she SMT 
THE WITNESS: I know -- I was told the myelogram was negative. 
BY MR. CLARK: ! 
Q. Yes. Now, let us go -- | 
MR. McMENAMIN: So [that] there will be no (mlecgncertion), 
my objection was to the latter part, when he said fracture and so forth. 
I had no objection to him saying the myelogram was negative. 
THE COURT: All right. 
BY MR. CLARK: 
Q. You know by the term myelogram being negative] because of 
your training and experience that it did not show any fracture or dislocation 
or abnormality of the back, do you not? A. A apa wouldn't show the 
fracture. 
Q. It would not? A. Not at that time. 
Q. Well, I mean , at the time the myelogram was taken, it was neg- 
ative, isn't that right? A. Yes, which was a year and a half later. 
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Q. And because of your experience and training, you know had 
there been any abnormality in your backbone a myelogram would have 
shown it, do you not? A. I don't know. 

Q. And your answer to that is, you don't know? A. Because I had 
pain. 

Q. Yes.! Going back to your first association with Mrs. Phillips, 
you came up to'see her on the morning of May 15th, isn't that correct ? 
A. In the afternoon. 

Q. The afternoon of May 15th? A. Yes. 

Q. Let's go back a little further than that. — 

When you were in Garfield Hospital, Mrs. Phillips was one of 

your special nurses, wasn't she? A. Yes. 

Q. And she nursed you some 7, 8, or 9 days, did she not? A. Yes. 

Q. And when you left Garfield Hospital, she went down to Selby 
on the Bay with you as a nurse, did she not? A. Yes. 

Q. And she stayed down there for some week or ten days, did she 
not? A. Yes. 

Q. And you paid her for being your nurse there at that time? A. 
Yes. 


Q. Now, subsequent to that time, I believe you were in the hospital 
in the latter part of November and the first of December of 1957, in Gar- 
field Hospital -- I mean, 1955. 

Let's don't get the dates wrong. You were in Garfield in the latter 
part of November and the first part of December of 1955? A. Yes. 

Q: Then Mrs. Phillips went down to the country with you and stayed 


a week or ten days? A. Yes. 

Q. Then she came back to Washington? A. Yes. 

Q. Now, in 1956, Mrs. Phillips visited you down at Selby on the 
Bay in April, did she not? A.yYes. 

Q. And how long did she stay on that occasion? A. Mrs. Phillips 
visited us once or twice before the accident. 

Q. That was in -- A. Before the accident, yes. Once or twice, 
I am not sure of the twice. 
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Now, on one occasion she stayed a very short time. I would say 
about an hour or so. | 

Q. And how long did she stay on the other occasion? A. I don't 
recall, I don't recall if she had dinner with us. 


Q. But. at least, she visited you on two occasions in 1956 prior to 


the happening of the accident? A. Yes, sir. 
Q. Then on the date this accident happened, which was May 15, had 
you previously visited Mrs. Phillips, yourself? A. No, I hadn't. 
Q. What was the occasion that you came to visit her on May 15th 
of 1956? A. Mrs. Phillips had extended an invitation -- this was back in 
April of 1956 -- the night -- one of the visits where she spent one hour 
or perhaps a little longer with us, Mrs. Phillips asked me to spend four or 
five days with her. 
She thought I was putting on a little too much weight and she has a 
Relaxor, or she had one, and a steam bath chair, and she suggested that I 
visit her and stay with her for four or five days and that I would lose about 
9 or 10 pounds. 
And I accepted her invitation, but I didn't accept it that very even- 
ing because my husband was ill. I did say I would visit her when she got 
back from Tennessee. 
Q. Now, when did you arrange to visit her for the weight reducing 
prior to May 15 of 1956? A. She specified a date she would be back, and 
I said I would call her, which I did. 
Q. And what day did you call her? A. I don't recall if it was the 
night before. 
Q. As a matter of fact, you called her the same aie didn't 
you? A. I don't recall if it was the night before or that evening, or, 
rather, that afternoon of the 14th . | 
Q. You and your husband were in Washington at that time, ina 
hotel, weren't you? A. Yes, we were. 
Q. Now, let me ask you this, Mrs. Friedman: At that time what 
was the condition of your health? A. The condition of my health was good. 
Q. Did you have any aches or pains of any kind? A. No, I hadn't. 
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Q. Did you have any nervous condition or anything of that kind? 
A. Not that I recall. 

Q. Did you have any trouble sleeping or anything of that kind? A. 
No, I didn't. 

Q. In other words, at that time you were perfectly healthy and 
normal individual in every way as far as you know? A. Yes, sir. 

Q. All right. Now, when you went over to Mrs. Phillips’ on this 
particular day, in the afternoon of May the 15th, were you calm and col- 
lected at that time, or were you excited? A. I was calm and collected. 

I was excited about my going to lose some weight. 

Q. As a matter of fact, Mrs. Friedman, you and your husband just 
finished having a considerable altercation on that day or the day before, 
had you not? A. Iam sorry, will you repeat that again? 

Q. I say, you and your husband had had a considerable altercation 
or a fight, we might call it, just prior to that? A. No, sir. 

Q. That didn't occur? A. No, sir. 

Q. And, Mrs. Friedman, I will ask you this: If you didn't show 
Mrs. Phillips a pair of pajamas and told her, on that night, that your 
husband tore them off of you in a fight? A. No, sir. 

Q. That didn't occur? A. No, sir. 

Q. Very well. How long did you stay at Mrs. Phillips’ apartment 
before you went out that evening? A. I believe my husband and I arrived 
there at 4:00 o'clock in the afternoon. 

Q. And how long did you stay there before you went out to this 
Republican dinner? A. I believe the dinner was at 7 or 6:30 or 7, I don't 
recall. 

Q. And you and Mrs. Phillips went? A. Yes. 

Q. Now, on this particular evening, after your husband left, did 
you tell Mrs. Phillips that you had left him for good because of his conduct 
and fighting with you? A. No, sir. 

Q. You did not? A. No; no. Back in -- when Mrs. Phillips stayed 
with us for about ten days, and when she visited us once or twice, I ex- 
plained to her how unhappy I was because being my husband was a coronary, 
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the work at the club was too much for him, and I wanted to leave, and I 
knew if I did he would follow me. | 
170 Q. Then you wanted to leave your husband so he would leave his 
job? A. Yes, the work at the Selby Bay Yacht Club was too much for him. 
He had two hospitalizations, one in 1952 and he was very ill in 1954 in the 
Doctors Hospital. 
Q. Now, was that the reason you told Mrs. Phillips that you left 
him for good so he would also leave the Yacht Club? A. I had not left my 
husband for good. 
Q. Did you tell her you were going to leave him? A. No, I didn't. 
I mentioned to Mrs. Phillips that my husband and I anticipated leaving the 
Selby Bay Yacht Club by March the 15th of 1956. 
Q. You still were there on March 15th, weren't you? A. Yes. 
Q. You were still there May 15th of 1956? A. Yes. 
Q. Now, you went from Mrs. Phillips' home to the YWCA to the 
Republican's meeting, is that right? A. Yes. 
Q. And you had dinner there? A. Yes. 
Q. And you left there and went over on Columbia Road and the 
purpose of stopping there was to get some groceries, is that right? A. 


171 Yes. 
* 


175 Whereupon, 

CAROLINE FRIEDMAN 
resumed the witness stand and testified further as follows: 
BY MR. CLARK: Z 
Q. Mrs. Friedman, at the scene of this accident, aid you tell 
anybody that you were injured? A. Yes, I did. 
Q. Who did you tell? A. Mrs. Phillips and the two policemen that 
arrived at the scene. | 
Q. Now, what did you tell Mrs. Phillips about being injured? A. I 
don't remember the exact words. 
Q. Well, did you tell her where you were injured? A. I remember 

saying that my right shoulder and my -- I struck my head, also that I 
wasn't able to open the door. 
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Q. That you were not able to open the door? A. Right. 

Q. Was that because the door was hard to open? A. No, because I 
had injured myself. I wasn't able to use my right hand. 

Q. Now, did you attempt to use your right hand? A. I did. 

Q. Now, you heard Mrs. Phillips testify yesterday that you got 
out of the car under your own power, did you not? A. Yes, sir. 

Q. Would you say she was incorrect in that? A. No, I got in the 
car with my own power. 

Q. You got out of the car with your own power? A. Iam sorry, 

I misunderstood you. No, Mrs. Phillips opened the door but I got out of 
the car by myself. 

Q. I will ask you again whether or not you were unconscious at any 
time? A. Well, I blacked out for a moment or two when the impact of 
the two cars happened. 

Q. Now, you mean by that you were unconscious? A. No, I don't 


mean that I was unconscious. 


Q. Now, you know, as a matter of fact, from your medical training 
as a registered practical nurse, that you cannot have a concussion without 


unconsciousness, do you not? A. I blacked out for a moment or two. 

Q. But you do not call that unconsciousness ? A. It is not up to me 
to decide on that. 

Q. Now, is that blacking out, as you say, your claim for having 
a concussion? | A. No; the headaches I had for a long time. 

Q. Well, again I will ask you the question: If you do not know from 
your medical training that in order to have a concussion there must be 
some unconsciousness -- 

MR. McMENAMIN: I am going to object. 

MR. CLARK: I am asking if she knows, Your Honor. 

THE COURT: Yes, the question may be asked whether she knows. 

THE WITNESS: Well, I blacked out for a moment or two. 

BY MR. CLARK: 

Q. You didn't answer my question. A. Well, I guess I was uncon- 

scious for 2 moment or two. 


again? 
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THE COURT: Wait just a moment. Would you ask the question 


BY MR. CLARK: 
Q. My question, Mrs. Friedman, was this: From 


your medical 


training and experience as a registered practical nurse, do you not know 


that you cannot have a concussion of the brain without unconsciousness ? 


A. Yes. 


I guess 


Q. You know that to be a fact? A. Yes, sir. 


Q. Now, do you say you were or were not unconscious? A. Well, 


I was. I will say yes, for a moment or two. 


Q. I will ask you if, on April 28, 1958, in my office if these ques- 


tions were not asked you and if you did not make the following answers, 
page 14; | 


"Q. Did you get out of the car? 
"A. I did get out of the car, yes. 
"Q. How long after the impact was it before you got out of the 


car? 
"A, I don't recall exactly. 


"Q. Was it a minute, or just a few seconds, or what ? 


"A. Oh, it was longer than that. 

"Q. How long was it? 

"A. I don't recall exactly. 

"Q. Half an hour? 

"A. No, it wasn't. 

"Q. Ten minutes ? 

"A. Perhaps minutes. I am not sure. I don't 


recall. 


"Q. You weren't unconscious at any time, were you? 
"A. I wasn't unconscious, no, but I couldn't open the door." 
I will ask you if those questions were not asked you and those are 


the answers you gave? A. Yes, sir. 
Q. Why do you tell us now that you were unconscious? A. Well, I 
have said that I had blacked out for a moment or two but you want me to 

say I was unconscious. | 
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Q. I want you to only tell us the truth. A. I am saying only the 

truth, 

Q. Why did you not tell me, on the 28th of April 1958, that you 
blacked out for a moment or two instead of telling me you were not un- 
conscious at all? A. Well, I didn't consider it being unconscious. 

Q. Is it because since that time you have learned to support your 
concussion story that you had to have unconsciousness? A. No, sir. 

Q. You knew that all the time, didn't you? A. (No response.) 

Q. You knew that fact all the time, did you not, on April 28th you 
knew to support! unconsciousness or to support your concussion theory you 


had to have unconsciousness? A. No, I didn't. 
Q. Well, when did you learn of it? A. That I had a concussion ? 
Q. Yes, when did you learn to support -- A. I had severe pain for 


a long time. 

Q. My question was, you said, on April 28, 1958, you did not know 
that to support a supposed concussion of the brain you had to have uncon- 
sciousness. Previously you told me that you did know that. 

Now, when did you learn that fact? A. Well, to my knowledge, 
one doesn't have to be unconscious to receive a concussion. 

Q. Then your previous testimony that you knew there had to be 
unconsciousness to support a concussion was incorrect, is that right? 

A. Well, I won't say I was incorrect. 

Q. Let me ask you this: What part of your shoulder was injured, 
point to it on your body. A. My right shoulder, here (indicating). 

Q. Now turn around so the jury can see exactly where you pointed. 
Take your hand and place it right on the spot you say was injured. A. 
Right there (indicating) and all this area here. 

Q. Did you show all that area to Mrs. Phillips? A. I didn't show 
any part of my body to Mrs. Phillips. 

Q. Now, you went from the scene of the accident, where? A. To 
Mrs. Phillips’ home. 

Q. Did you stop -- A. Yes, just 2 moment. Mrs. Phillips sug- 
gested we stop somewhere. 
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Q. Where did she suggest you stop? A. Ata restaurant. 

Q. Do you know the name of the restaurant? A. No, I don't. 

Q. And what was the purpose of that stop? A.I don't know whether 

it was for food, but we did have a cocktail. 

Q. And what did you order? A. I ordered a rob roy. 

Q. And did the bartender know how to make it? A. I presume not. 

Q. And did you tell him how to make it, the ingredients to put in 

it? A. Yes. I specified to the bartender that I was injured in an automo- 
bile accident and I was afraid to drink it and I also ordered potato chips 

and Mrs. Phillips suggested that we have -- that we would both feel much 
calmer after the cocktail. | 

Q. And you had the cocktail? A. Yes, sir. | 

Q. Then you went from there, where? A. To Mrs. Phillips' home. 

Q. And did you tell her at that time whether or not you were suf- 

fering any pain or discomfort? A. Yes. | 

Q. What did you tell her? A. That I was in pain, Iwas uncomfort- 

able. I was uncomfortable. I didn't specify or say very much to Mrs. 

Phillips. | 
Q. You didn't specify or say very much to her. 
Did you tell her that your back was hurting? A. No, I don't believe 

I did. 

Q. Was your back hurting? A. My head and my shoulder pained 

me more than my back. It seemed as if I had generalized pain. 

Q. That generalized pain, over what part of your body, all of your 
body? A. No, all of my head, all of my shoulder, my right hand and I was 
very, very anxious to get to bed. | 

Q. And did you go to bed? A. Yes. | 
Q. And you spent the night with Mrs. Phillips, did you not? A. 
Yes. | 


Q. Now, did you take anything at Mrs. Phillips' to relieve your pain? 
A. Yes, I did. | 

@. And what did you take? A. I took two Bufferins and I took seconal, 
grains one and a half. 

Q. Seconal tablets? A. Capsule. | 
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Q. Those were not medications Mrs. Phillips gave you, were they? 
A. They -- no, they weren't. 

Q. Those were medications you had yourself, is that not true? A. 
Yes, they were medications prescribed to me after my hysterectomy and 
I had exactly one prescription filled and it was filled after Mrs. Phillips 
left the Selby Bay Yacht Club, she, herself, called Dr. Julius Epstein for 
this particular prescription and I had two capsules left. 

Q. And you had these with you on this occasion? A. I had these 
with me. 

Q. Seconal is a pain reliever, is it not? A. No, it isn't. 

Q. It is a relaxant and sleep producer? A. Yes, it is. 

Q. And it relieves pain? A. Sometimes it does. 

Q. Now, what time did -- strike that. 

Did you have breakfast at Mrs. Phillips’, the next morning? A. 
Yes, I did. 

Q. And did you eat your breakfast? A. Very little. 

Q. Very little. And did you tell her at that time you were suffering 
any pain or discomfort? A. Yes. 

Q. What did you tell her? A. That my head bothered me and my 

right shoulder bothered me very much, pained me very much. I 
tried to use my arm, figuring that exercise would help it very much and 
I exercised my arm in front of Mrs. Phillips. 

Q. And then what time did you leave Mrs. Phillips'? A. Mrs. 
Phillips had an appointment at 1:30 or one o'clock in the afternoon and I 
presume around quarter of one or one o'clock in the afternoon, I am not 
specific about the time. 

Q. And where did you go? A. Well, from there I tried to reach 
my doctor, Dr. Julius Epstein, and I wasn't able to contact him, and I 
went home -- I went to my sister's home, the sister that lived in Colmar 
Manor, Maryland, and I spent a few hours with her. 

And that evening Dr. Julius Epstein phoned me and suggested that 
I keep very quiet and asked me if I had any medication with me and I had 
said that I had one seconal left and I had Bufferin, and I took them and I 
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tried to sleep at night, with difficulty. I slept at short intervals. 
Q. Did you have any trouble sleeping at Mrs. Phillips'? A. Yes, 
I did. | 
Q. You mean you didn't sleep at all? A. I slept at short intervals. 
Q. So, then, the following day, where did you go? You went to your 
sister's home, then what happened after that? A. I saw Dr. Julius 
Epstein, he advised me to see Dr. Thomas, and I saw Dr. Thomas the next 
morning. That was the morning of the 17th. 
Q. What did he suggest? A. He examined me and admitted me to 
the Emergency Hospital. 
Q. At that time did he take any x-rays? A. No, Dr. Thomas, him- 
self, didn't have any x-rays taken. 
Q. When you were in Emergency Hospital the first time did you 
have x-rays taken? A. Yes, I had x-rays taken. | 
Q. Do you know who took those x-rays? A. Well, I was sent down . 
I was brought down to the x-ray department and I don't know the party that 
took them. 
Q. You introduced into evidence a bill from Drs. Groover, Christie 
& Merritt, which has been marked as Plaintiff's Exhibit 7, in the amount of 
$70. 
I will ask you if you know whether or not the $35 at the bottom of 
the bill were x-rays that were taken by Drs. Groover, Christie & Merritt, 


of you in Emergency Hospital the first time that you were there? A. They 


were taken the first time I was there. 
Q. Were they taken by Drs. Groover, Christie & Merritt, or do you 
know? A. No, I don't know. I don't know who took them. 
Q. Well then, you don't know whether this bill of Drs. Groover, 
Christie & Merritt is for x-rays taken of you or not, do you? A. Yes, 
because I received this bill, but I don't know what department took the 
x-rays. I know the x-rays of my head and my shoulder were taken on my 
first admission to the Emergency Hospital. 
Q. Were any x-rays taken of your back? A. Not that I recall. 
Q. Were you complaining of your back at that time? A. X-rays 
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were taken in the very same -- 

Q. Mrs. Friedman, please. A.Iam sorry. 

Q. Listen'to my question and answer my question. 

When you went into the Emergency Hospital the first time, were 
you complaining about any trouble with your back? A. Yes, the right 
side of my back. 

Q. Now will you tell us whether or not the first time you were in 
Emergency Hospital, did they take any x-rays of your back? A. I don't 
believe they did, I am not sure. 

Q. Do you know what parts of your body they did take x-rays of? 
A. I know of my head and my shoulder and they changed me in different 

positions. I am not sure whether they did take an x-ray of my 


back or not, or my spine, upper shoulder. 

MR. CLARK: I will ask counsel whether or not the two sets of 
x-rays taken in Emergency Hospital are present in Court. 

MR. McMENAMIN: I assume so. We subpoenaed dewn- [all] x- 


rays from Drs. Groover, Christie & Merritt. I assume they are here. 

MR. CLARK: Am I to understand you subpoenaed Drs. Groover, 
Christie & Merritt for all the x-rays they had and they are here? 

MR. McMENAMIN: Your Honor, I won't answer counsel direct 
at any time. I will only talk through the Court. I think the record will 
show that there is a subpoena issued by this Court and in the record 
there to bring all the x-rays. 

MR. CLARK: That is all I want to know. 

THE COURT: All right. 

BY MR. CLARK: 

Q. When did you first engage an attorney in this matter? 

MR. McMENAMIN: Objection. I don't know whether that has 
anything to do with this. 

THE COURT: What is the relevancy? 

MR. CLARK: If the Court please, I am trying to establish why 
the record was kept in this case from the beginning to end with reference 

to transportation and drugs and all the rest of the things. 
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THE COURT: Will you step down for a moment? | 
Would you gentlemen come up here? 
(At the bench:) 
THE COURT: The Court feels that the question is permissible. 
The only thing is that I don't want this witness to answer that she kept 
the records for insurance purposes or anything of that kind. Is there any 
doubt about it ? | 
MR. McMENAMIN: Well, I think she had to keep some of them 
for that. | 
THE COURT: Will she answer in that manner? | 
MR. McMENAMIN: I don't know. | 
THE COURT: Has she been advised not to mention insurance? 
MR. McMENAMIN: Yes, she has been advised that. 
THE COURT: All right, you can ask the question. 
(In open court:) | 
BY MR. CLARK: 
Q. Mr. Reporter, would you read my question back, please? I 


think it was when did you engage counsel. That is all I want to know. 


When did you engage counsel? A. Iam not sure of it. I believe it was 
on the 16th. 

Q. Beg pardon? A. I believe it was on the 16th. 

Q. On the 16th of May? A. Yes. 

Q. That was before you had been to any doctor at all? A. Ihad 
tried to see a doctor. 

Q. Yes. And you engaged Mr. Mensh on the 16th, is that right ? 
A. Yes. | 

Q. At that time you didn't know anything about the extent of your 
injury? A. Well, I knew I was injured. I was very uncomfortable. 

Q. Now, did Mr. Mensh advise you, or was it your own idea, that 
you keep an exact account of all the taxicab fares and presciptions and 
so forth that you spent money for? A. Well, we always keep track of 
expenses. 

Q. My question is: Was that your idea or did Mr. Mensh advise 
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you to do that? |A. I don't recall if he advised me later on or not, but -- 
Q. I am talking about the 16th of May, did he advise you? A. No; 


Q. Then the keeping the record of your expenditures was your 
idea, is that correct? A. Well, we always kept a track of ex- 


penses like that for income taxes. 

Q. And that was the reason for doing this? A. It was the only way -- 
we always kept track of medical bills. 

Q. Now, among the items in this envelope, which have been marked 
Plaintiff's Exhibit 18, I notice a bill from Homewood Pharmacy, which you 
testified that all of these bills that are included in 18 were necessitated 


because of this accident. 

Now, the first item I see on there is a box of adult glycerine sup- 
positories. Who prescribed those for you, as a result of this accident ? 
A. Dr. Thomas. 

Q. And those are used for constipation purposes, aren't they? 

A. Yes, they are. 

Q. Well, it is not your claim that this accident made you consti- 
pated, is it? A. The medications that were prescribed for me made me 
constipated. 

Q. What medicines? A. For example, codeine and demarol. I 
was taking codeine and demarol at the time and I don't recall exactly 

what other medication besides nembutol and Bufferin. There 
was another medication but at the moment I don't recall the name of it. 

Q. As a matter of fact, you have a long history of constipation, 
do you not? A. No, I don't. 

Q. Wasn't that one of your chief troubles at Garfield when you 
were there withahysterectomy? A. No, it was one of my symptoms prior 
to my hysterectomy, or after my hysterectomy, while I was a patient. 

Q. Didn't you constantly, while in Garfield Hospital, request 
enemas for the relief of that condition? A. Yes, I did. 

Q. And you did have a great deal of trouble with it then, didn't 
you? A. After the operation. 
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Q. And also while you were at Garfield Hospital your chief com- 
plaint was with your back at that time, wasn't it? A. I had pain prior to 
my operation, pain in my kidney area, pain in my back, in the lower part 
of my back. 

Q@. You had generalized pain over your entire back while you were 
in Garfield Hospital, did you not, when Mrs. Phillips was nursing you ? 
A. I was told I had a temperature of 103 and 104 and that, in itself, would 
cause generalized pain. 

Q. Then you did have generalized pain in your back lwhile in Gar- 
field Hospital, did you not? A. I did not have pain in my upper spine while 
I was at Garfield Hospital. | 

Q. Did you have pain in your upper spine after you returned to your 
home on Selby on the Bay when Mrs. Phillips was nursing you? A. No, I 
didn't. Mrs. Phillips was up there but I didn't need any care from Mrs. 
Phillips while she was staying with me. 

Q. You mean while Mrs. Phillips was down there ag your nurse 
at Selby on the Bay, for a week or ten days, you didn't need her, is that 
right? A. Not that I didn't need her. As far as nursing is concerned, she 
did very little. 

Q. You paid her for being a trained nurse to take care of you, 
didn't you? A. Yes. 

Q. And she left when you told her you no longer nedded her, is 
that right? A. Correct. 

Q. When Mrs. Phillips visited you in about April of 1956, you 
were at that time complaining of generalized pain in your back and having 
poor circulation, were you not? A. Iam sorry, I did not complain to 
Mrs. Phillips because that night when Mrs. Phillips came up to visit me, 

I was in the process of -- I was working very, very hard, my hus- 
band was very ill in bed running a temperature of 103 and 104 and I was 
responsible for Selby Bay Yacht Club. 

Q. And you didn't complain to Mrs. Phillips at an? A. No, I didn't. 

Q. Now, isn't it a fact, Mrs. Friedman, that instead of your coming 
to Mrs. Phillips for reducing on a vibrating machine that = suggested to 
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you that you come and stay at her place for two or three days to use her 
vibrator to see if you couldn't get relief from the pain you were having 
in your back? A. Iam sorry, I -- it isn't true. 

Q. You said that that is not true? A. It is not true. 

Q. Now I want you to look at this same bill which you looked at a 
few moments ago and tell me, and this bill is dated 6-2-56 -- this is June 
2nd of 1956, I assume that that tab is the date of this bill, is that correct? 
A. Yes. 

Q. That has on there tincture of methyolate. What happened to you 
on this accident that on June 2nd of 1956 you had to use tincture of methyo- 
late on it? A. I'didn't get used to wearing my brace and my brace would 
cut me and the areas where the brace would cut I would paint with tincture 


of methyolate. 
Q. So the brace cut you and you painted it with tincture of methyolate. 
You didn't put anything under it to stop you if it was cutting you? 

A. Oh, I wore tee shirts under the brace. I had to wear a tee shirt at all 


times when I wear the brace. 

Q. And the brace still cut you? A. No, it took a while before I got 
used to it. 

Q. And you have on there, witch hazel. Will you tell us what happened 
to you in this accident that you had to use witch hazel for? A.I perspired 
profusely. I was very ill. Had a lot of pain, and the witch hazel relieved 
me, sort of relieved the perspiration. 

Q. I show you another item from this group of Plaintiff's Exhibit 
18 that says "Rx 120161." Do you know what that is? A. No, I don't. No, 
I don't but it is a prescription. 

Q. Prescription for what? Given to you by whom? A. Dr. Thomas. 

Q. Dr. Thomas? A. Yes. 

Q. Now tell me this: How many different prescriptions did Dr. 
Thomas give you? A. I had answered that, I don't remember how many 

different prescriptions. 

Q. Well, did he give you 25 or 30; different ones, I mean. A. Dif- 
ferent ones, perhaps 20, perhaps 25, it could be. 
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MR..CLARK: Will the Court indulge me just one moment? 
THE COURT: Surely. | 
(Brief pause.) 
BY MR. CLARK: 
Q. Now, Mrs. Friedman, in that group of bills that I showed you, 
there are any number of different numbered Rx's. Will you tell us what 
any of those were for? A. Yes. ! 
Q. What? A. Demerol, codeine, parafon, atarax, thorazine. 
Q. Now tell me this: Did Dr. Thomas give you the prescriptions, all 
of them that are in that list ? A. Not all. 
Q. Who else gave them to you? A.Dr. Feffer gave me one or two 
prescriptions, more than two, Dr. Hugo Rizzoli prescribed a medication 
or two. Dr. Hugo Rizzoli prescribed several. 
Q. Now, you had an item of special mattress and spring which 
totaled some $160. Who prescribed that or ordered that?) A. Dr. Thomas 
or Dr. Feffer, I don't recall. | 
Q. But one of them ordered that? A. Yes. 
Q. You are positive of that? A. Iam positive. 
MR. CLARK: I think that is all, Your Honor. 


BY MR. SWINGLE: 
* * * * PS 


Q. What is it about this bed that made it more comfortable for you? 
A. It is solid, it is called a posture-pedic Sealy, solid mattress. It is 
like a board. 


Q. It is like a board? A. Yes, it is like a board. 
Q. So then you could have used a board instead of buying this par- 
ticular mattress? A. Perhaps. | 
* * * * J 
Q. Had you ever been involved in any other fall wherein you sus- 
tained any injury, previous to May 15, 1956, except this one just men- 
tioned? A. Yes, in 1950, I fell in a Grand Union Store in New York City 
-- I fell and tripped over my toe and I received a very bad soft skid injury. 
Q. A what? A. A skid injury on my toe, and I wasn't able to wear 
high heels for two years. 
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Q. Any other accidents? A. Yes. 

Q. When? A. In 1952, there was spilling of hot coffee on my right 
ankle. 

Q. Did you fall at that time? A. No, I didn't fall. 

Q. Any other accidents? A. Another time in 1952, after I was 
married, I believe in December of 1952, I was exercising and I fell on my 
coccyx. 

Q. Did you receive any treatment for that? A. No, I didn't, but I 
had an x-ray taken. 

Q. How long did you suffer from that? A. Oh, a very short time. 

Q. How long is a short time? A. About two weeks or so. I didn't 
have very much pain because I was able to be up and about. 

Q. Where was the pain? A. I had difficulty in sitting. 

Q. The pain was in your back? A. No, the lower bone, the coccyx. 

Q. Isee. Any other accidents? A. Not that I remember. 

Q. Any accidents since May 15,1956? A. No. 

Q. Do you recall answering certain interrogatories propounded 
by me back in March of 1958, do you not? A. Yes. 

MR. SWINGLE: May I have the Court file a moment? 

THE COURT: Yes. 

(Whereupon, the Court file was handed to counsel.) 
BY MR. SWINGLE: 

Q. You recall this question was asked of you in the interrogatories -- 

MR. McCMENAMIN: Excuse me, I don't know the page, Your Honor. 

THE COURT: It is in the record, in the file. 

BY MR. SWINGLE: 

Q. "State specificially whether you received any injuries in any 
accident or occurrence previous to the date of the accident complained 

of in this case, or subsequent thereto. If so, state the details 


including date, place of occurrence, nature of the injuries sustained, 


names and addresses of the parties involved, names and addresses of 
your attending physicians." 
Do you recall being asked that question? A. Yes, sir. 
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Q. Do you recall your answer to that? Do you remember what 
you answered to that? A. Yes. | 

Q. Was this the answer that you gave: 

"May 1952, sustained second and third degree burns on right 

ankle which was caused by spilling of hot coffee thereon; I was admitted 
to Manhattan General Hospital and was under the care of Dr. R. Richman 
(admitted under maiden name of Caroline Giarratano); September 1955, 
I slipped on some grease in the kitchen of the Selby Bay Yacht Club, 
Selby on the Bay, Maryland, and hurt my left knee. I had x-rays taken of 
the knee at the Annapolis Hospital and the x-rays showed no fracture.” 

Now, why didn't you at that time tell us about these other two in- 
stances that you have just related to us? A. I didn't remember at the 
time. 


Q. I will ask you again, will you refresh your recollection as to 


whether there are now any other injuries you sustained at any other time 
other than those just mentioned? A. I don't remember any more. 

Q. Now, as I understand your testimony, you felt immediately pain 
when this accident occurred, is that correct? A. Not immediately. 

Q. How long after it? A. I was rather shook for z few minutes. 

Q. Well, it was within a ten-minute period that you realized you 
had been injured, is that right? A. Yes. 

Q. Now, did you not, when you went to see Dr. Feffer on May 25, 
1956, tell him that you believe that you were not injured? A. I don't 
remember saying it to him. | 

Q. You won't deny that, though? A. No, I don't remember it. When 
I went to Dr. Feffer -- 

Q. That was May 25, was it not, 1956? A. Yes. 

Q. You don't recall saying to him that you SOLO that you were 
not injured? A. No, I am positive I didn't. 

Q. You are positive you did not. A. Iam positive I didn't. But 

there for two days after I was discharged from the hospital, from 
the Emergency Hospital, I remember staying with my sister for two days 
but I don't remember staying with my sister for four days, I don't recall 
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what happened to the other two days. 

Q. Now, what is the final statement of you as to whether you 
were or were not unconscious immediately following this accident? A. 
Well, my statement is that I blacked out for a moment or two. 

Q. Did you tell Dr. Feffer that you blacked out? A. I don't 
remember. 

Q. Now, las a result of this accident, were there any bruises or 
contusions on any part of your head, arms, body or legs? A. I don't 
remember. 

Q. As a matter of fact, there were none, isn't that so? A. I don't 
remember. When I say I don't remember about bruises on my back -- 

Q. Well, were there any bruises that you could see? A. No, none 
that I could see. 

Q. And you looked yourself over pretty well, I presume? A. No, 
I didn't. 

Q. Oh, you didn't? A. I didn't. 


Q. You weren't interested? A. Yes, I was interested. 
Q. Well, why didn't you look? A. Because I had severe pain. 


Q. What if any treatment was ever given to your right arm? A. 
Not any. 

Q. Now, what exercises were there that you engaged in the morn- 
ing after this accident? You said you exercised your arm, what did you 
do? A. I tried to use it. 

Q. You mean by just twirling it around, so to speak? A. Yes, I tried 
to. 

Q. For how long a time did you try to do that? A. Just for a few 
seconds. 

Q. Was Mrs. Phillips present when you tried to do that? A. Yes. 

Q. Did you make any comment to her at that time about the reason 
for your moving your arm around? A. Yes. 

Q. And what did she have to say, if anything? A. I don't remember. 

Q. Do you remember what you said to her? A. Yes, I complained 
to her about my right arm and I thought by exercising it, and by using it, 


it would be much better for me. 


Q. Now, at the time you went into the restaurant after this acci- 
dent, you said that you gave specific instructions to the bartender as to 
how to make this Rob Roy. I am correct in that, am I not ? A. Yes. 

Q. And at the time that you spoke with him you said to him that 
you were -- something to the effect that you were afraid to drink it, isn't 
that what you said? A. I didn't know what had happened to me in the acci- 
dent, and -- 

Q. All Iam asking you, did you say to him you were a little afraid 
to drink it? A. Yes, I had said to him I was injured and I didn't know how 
it would agree with me. 

Q. Well, why did you order it, if you were afraid to drink it? A.I 
know Mrs. Phillips wanted a Rob Roy. 

Q. What has that got to do with you? A. And I ordered one. 

Q. Well, I still don't understand the answer. 

Why did you order, why did you order for yourself this Rob Roy 
and made a special way, if you were afraid to drink it ? A. I drank it just 
to be sociable. 

Q. Oh, to be sociable. A. With Mrs. Phillips. 

Q. How many capsules of seconal were there given to you from the 
time you left the hospital for your hysterectomy up to the|time of this 
accident? A. There was one prescription. | 

Q. How many tablets were there? A.I don't know whether there 
were 12 or 16. 

Q. As a matter of fact there were about 20-some, were there not ? 
A. I don't recall at the moment. | 

Q. It could well have been 20, could it have not ? A. It could have. 

Q. Could it have been more than that? A. It could have been 24. 

Q. More than that? A. No. | 

Q. Now, you carried those things with you most of the time, did 
you not, except when you were about the house? A. Yes.) 

Q. Why? A. Well, I never left the Selby Bay without them and I 


knew I was going to be away so I took what I had with me: 
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Q. Why did you carry them with you? A. No reason at all. 
Q. No reason? A. No reason; just to have them. 
Q. It wasn't because you were having pain in your back? A. No; 


no, they don't relieve pain. 
Q. What is your present condition so far as you are concerned 


compared to what it was a year ago? A. Iam much better. 
Q. And a year ago; compare that with the year previous. A. Much 
better. 
Q. In other words, as time has gone by you have gotten much 
better; is that correct? A. Yes. 
* a * * 
RECROSS-EXAMINATION 
BY MR. SWINGLE: 
Q. Mrs. Friedman, do you, or did you or your husband own an 
automobile? A. Yes, we did. 
Q. And do you have one now? A. No, I don't. 
Q. When did you have the automobile? A. When did we have -- 
we had it before my husband died. 
Q. When was it, that is what I want to know. A. When it was 
purchased, you mean ? 
Q. Yes. A. In 1956. 
Q. 1956? A. Yes. 
Q. When in 1956? A. I believe in June. 
Q. In June. And how long did you make use of the automobile? 
A. Well, my husband used it up until the time of his death. 
Q. That was up until September of 1958? A. Yes. 
MR. SWINGLE: May I have the Court file again, if Your Honor 
please ? 
THE COURT: Yes. 
(Whereupon, the court file was handed to counsel.) 
BY MR. SWINGLE: 
Q. You prepared a list, did you not, of your transportation ex- 
penses that you previously testified to, in general, amounting to around 
$700? A. Yes. 
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Q. I will hand you this and ask you if this is the list that was 
prepared? (Handing witness a document.) A. Yes. 
Q. And the total is how much? A. $669. 

Q. And that is as of what date? A. Up until August the 18th 1958. 
Q. Now, those items all have to do with taxi fare, do they not? A. 


Yes. 
Q. Why didn't you use the automobile? A. Because my husband 
worked. | 
Q. Because what? A. My husband worked and ate the automobile 
for himself. 


Q. Where did he work? A. He worked for the Virginia Printing 
Company in Alexandria, Virginia, that was one place. Then he worked for 
the Gordon Printers. 

Q. For what? A. The Gordon Printers. 

Q. Where are they? A. In Washington. | 

Q. When was it he worked there? A.I am not sure if that was the 
last place of employment prior to his death. 

Q. Do you know when he started to work for the printers? A. Yes. 

Q. When was that? A. Three days after we left the Selby Bay Yacht 
Club. 

Q. And that was about in July of 1956? A. In July, yes, shortly 
after the 4th of July. 

Q. Now, as I understand this list, you used taxis, is that correct, 
to go from Selby Bay Yacht Club? A. No; no. A taxi -- we rented a car 
to use from the Selby Bay Yacht Club to come to Washington. 

Q. You rented one; what do you mean by that? A. We rented a car 
from a private party. 

Q. Who was that? A.I don't remember her name at the moment. 

Q. A friend of yours? A. They weren't friends, they were people 
that lived nearby. 

Q. They lived near the Yacht Club, is that right? A, Yes. 

Q. And what did you pay them for the use of their car per trip? 
A. We used to pay them three or four dollars for the use of the car plus 
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so much per mile, $4, like one trip going to Washington, plus so much 
per mile. 

Q. Why didn't you use your own car? A. We didn't have it. 

Q. You didn't have it? A. No, we didn't. Our car was purchased 
-- the car was purchased a few days before we left the Yacht Club. 

Q. I misunderstood you, I guess. I thought you said you 
bought it in June? A. The latter part of June, yes. 

Q. Of June? A. Of June, yes. 

Q. Well, for example, one trip that you made from the Yacht Club 
to Dr. Thomas and back on June 13, 1956, the charge was $10? A. Yes. 

Q. And each trip, then, that you made from the Selby Bay Yacht 
Club to Washington and back was $10? A. Yes, approximately that. 

Q. Beg pardon? A. About that amount. 

Q. That is what you stated here. A. Whatever I stated on the 
records. 

Q. What was the situation with respect to your automobile when 
you were living over in Southeast? A. Well, my husband used it to and 
from his work. 

Q. Just to go back and forth to work? A. Yes. 

Q. And the cost of the taxis that you took then was how much per 

trip? A. I don't recall. 

Q. Was it $4? A. I don't recall exactly what, but I kept track of 
it. 

Q. If it shows here on July 27 you took a taxi to Dr. Thomas and 
returned to Southeast, $4, that is correct amount, is it not? A. Yes. 

Q. And when you lived over in Alexandria, in 1956, what did you 
do with respect to transportation? A. I don't remember. 


Q. Did you use a taxi? A. There were occasions, yes. 
Q. Beg pardon? A. Yes. 
Q. Did you use it regularly, that is, in going to and from the 
doctor? A. I believe in the very beginning, shortly after the accident -- 
Q. I am talking about September, 1956, while you were living 
at Alexandria? A. I don't recall how -- 
Q. You don't recall what? A.I don't recall. I know I took taxis 


but I don't remember the dates. 
Q. Do you remember how much per day? A. No, I\don't. 
Q. Is it $7 round trip? A. Yes. 
Q. Where is Bellevue? A. In Alexandria. 
Q. Is that in the City of Alexandria? A. No. 
Q. Where is it? A. It's -- before Mount Vernon, it is sort of a 
settlement of its own. I mean, there is -- 
Q. Iam sorry, I don't understand you. A. It is near the City of 
Alexandria, but in the outskirts. It is right before Mount Vernon. 
Q. They have a bus line that runs along there. A. Yes, they do. 
Q. Now, this $7 a trip ran from September 9, 1956, through 
September 19, 1957, is that right, if it shows that way on this listing? 
A. I don't recall what I have there. | 
Q. If I say that it shows that way, do you agree that is correct ? 
A. Yes; yes. 
Q. Then when you lived in Brentwood, how did you get back and 
forth to the doctor? A. Many times I took the bus. | 
Q. How many times would you take it? A. I don't recall. 
Q. When did you start living in Brentwood? A. In December, 
December the Ist of 1957. | 
Q. And you lived there until when? A. Until the death of my hus- 
band. | 
Q. And did you live with anyone there other than your husband ? 


Q. And what was the charge made there; I assume it is taxis, am 
I correct in that? You just have here, for example, December 10, 1957, 
a trip to Dr. Thomas and return to Brentwood, was that taxicab? A. Yes, 
I had had -- I presume a myelogram shortly before that. I was ill. 

Q. What I want to know is whether or not this was a taxicab charge. 
A. Yes; yes. | 

Q. That charge was how much? A. Well, I don't remember; what- 
ever you have there. 

Q. Was it $3? A. Whatever you have there, I don’t remember. 
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Q. So that each item here, where you say trip to Dr. Thomas and 
return to Brentwood, $3, that was all for taxis? A. That's right. 
Q. Do they have bus lines out in Brentwood? A. Yes, they do. 
Q. And you did use those on occasion? A. Yes. 
Q. Did you use the bus for other purposes than going to and from 
the doctor? A. At that time I only went to the doctor's -- I didn't get out. 
Q. You didn't do anything else? A. No, I didn't. 
Q. I see.; What kind of an automobile did you have? A. A 1955 
Plymouth station wagon. 
MR. SWINGLE: I have no further questions.. 
MR. McMENAMIN: I have one question, Your Honor. 
[FURTHER REDIRECT EXAMINATION 
BY MR. McMENAMIN: 
Q. Was there any particular reason why you used cabs rather 
than buses on many of these occasions? A. Yes. 
Q. What is that? A. I had severe pain in my back and it was very, 


very hard for me to travel by myself. 
MR. McMENAMIN: That is all. 


* * * 


Whereupon, 
DAVID H. ROSENFELD 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McMENAMIN: 
* * * * * 
Q. How many x-rays would you say you have interpreted during. 
the course of your professional life? A. Probably 100,000. 
x * * * * 
Q. Did you ever take any x-rays of Caroline Friedman, the plaintiff 
here? A. Yes, I did. 
Q. Could you tell us when you took them and what part of the body? 
A. Yes. There were two separate series. May 25, 1956 we x-rayed her 


thoracic or dorsal spine. 
And then February 1, 1960 we x-rayed her chest. 
Q. Do you have those x-rays here, Doctor? A. Yes, I have. 
Q. May I see them, please? A. Yes. There are two|different ex- 
aminations. Two different sets. | 
Q. May I have the first set, please? A. Yes, this is 1956. This 
is the first set. i 
MR. McMENAMIN: May these be marked for identification, please. 
If Your Honor please, we have got two sets and I want them marked 
separately. 
THE COURT: All right. 


(X-rays were marked Plaintiff's 
Exhibit 21 for identification.) 

| 

| 


BY MR. McMENAMIN: 

Q. Referring to what is called the first set which is now Plaintiff's 

Exhibit No. 21 for identification, what was the occasion of you taking these 
x-rays -- how did it happen? A. This patient, Catherine Friedman, was 

referred to me by Dr. Lawrence Thomas. 


Q. Can we get the shadow box, -- If Your Honor please, at this 
time we would like to offer No. 4-[21] into evidence. | 


* * ae * 
MR. CLARK: No objection. : 
THE COURT: They may be received without obj ection. 
* * * * x 
BY MR. McMENAMIN: 
Q. Doctor, would you be good enough to come to the shadow box 
and place the x-rays on there and please tell us what they show? 
(Whereupon, the witness left the stand and went to the shadow 
box.) i 
A. Now, this is what we call the thoracic spine, this portion of 
the spine beginning at the base of the neck and going to approximately the 
first or the lumbar spine. In other words, this is the chest part of the 
spine, and this is the frontal view taken through this way and this is the 
side view taken this way. 
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This film is a toned-down view of the area in question. Upon 
examining these films we found the following: That this 7th thoracic 
vertebra was narrowed in this diameter, that is from the head to the foot. 

Actually, 'the difference is shown best on this smaller film, you 
can see it here, too. This vertebra above, that is what we call it, six 
measures approximately T-7 now, measures approximately 18 millimeters 


in height, and that is in this direction (indicating). 

While the one above measures 20 millimeters, or 21, the one below 
it measures 21 millimeters. So, in other words, the difference of about 3 
millimeters in the height is there. All the rest of the vertebra are approx- 
imately the same height. 

Furthermore, in looking at this small film here, we notice that 
there is a slight bulge of the front border, the anterior border. And 
the basis of the history of these findings are made of the diagnosis of 
slight compression of the body of T-7. 

MR. McMENAMIN: Doctor, will you resume the stand, please? 

THE WITNESS: Yes. 

(Whereupon, the witness resumed the stand.) 
BY MR. McMENAMIN: 

Q. Doctor, when you say you made a diagnosis of a slight com- 
pression of the body of T-7, what is T-7 -- what does that mean? A. It 
stands for thoracic spine. It is the part of the spine in back of the chest. 
Seventh is the number. In other words, the seventh thoracic vertebra in 
the body. 

Q. So it would be the vertebra? A. Yes. 

Q. And what does the compressionfracture mean in your diagnosis ? 
A. Well, a vertebra -- the body of the vertebra is what we call spongey 
bone and when it is compressed the sponge -- it is like a sponge -- will 


get narrower. 
* * * * 


CROSS-EXAMINATION 
BY MR. CLARK: 
Q. You said that on history and from these films you diagnosed a 
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slight compression of the 7th thoracic vertebra body, is that right? A. 
Yes, sir. | 

Q. Now, how much part did history have to playin that rather than 
the x-ray film? A. Well, we always take a history of a patient that com- 
plains of pain in the general area. Why, then, we look even more closely 
at that particular area. | 

Q. Now, did history have anything to do with the lady telling you 
she had been involved in an accident? A. No. 

Q. Did she tell you that she had been involved in an accident ? A. 

She may or may not. That wouldn't make a bit of difference. 

Q. You don't know whether she told you that or not? A. No, I do 


| 
Q. Now, can you tell how long that has been in existence? A. No, 


Q. Could it be in existence for more than three months ? A. Possibly. 
Q. Or Six months? A. Probably. 
Q. Or nine months? A. Probably. 
Q. Or a year? A. Probably. 
Q. In other words, from this picture you can "t tell hen that hap- 
pened? A. No, sir. 
Q. And nobody can tell? A. I can't. 
Q. Could it be in existence longer than a year? A. I couldn't say. 


Q. It is possible, in your opinion? A. Possible. | 
Q. You remember the date that she took this picture? A. Yes, 
sir, there were -- May 24th, May 25th, 1956. 
Q. May 24 -- A. May 24 -- in other words, the small film was 
taken on the 25th and the larger films were taken on the 24th. 
Q. Of 1956? A. Yes, sir. | 
MR. CLARK: Indulge me a moment, Your Honor. 
(Brief pause.) | 
BY MR. CLARK: | 
Q. Doctor, did you say this was a slight compression or a slight 
compression fracture? Iam not sure of the term that = used. A. Well, 
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actually, we call it a compression. In other words, the structure of the 
bone has been compressed. If you want to call it a fracture, it is permis- 
sible. 

Q. But there is no part of the bone, itself, broken there, is it? 
A. Well, the normal, let's say, the structure of the bone has been changed. 

Q. Now, many things could cause that change, couldn't it? A. 
Well, I think I can only say that that vertebra is compressed. 

Q. Yes. A. Now, as to -- 

Q. As to the cause of it, you don't know?’ A. No, sir, I do not 
know. I can hazard a guess. 

Q. Now, with a compression such as that, if it was done by a blow, 
the blow would have to be from the top, wouldn't it? A. Not necessarily. 
The vertebra are well hinged, as it were, and any jack knifing in this, 


if done forcibly, could do this. 
Q. I don't understand your term jack knife. A. I mean when -- if 
this were the spine, and any direction, see it is difficult to move this 


way (indicating), but in this position, if it were done forcibly and suddenly 
the vertebra could be compressed. That is what we call jack knifing. 

Q. Well, it would have to be a forcible blow to knock it forward or 
back, would it not? A. This sort of motion (indicating). 

Q. A forward motion such as that? A. Yes. 

Q. Then’ the power behind it, to cause it, would be from the rear, 
wouldn't it? A. Probably, or from the top. In other words, any motion 
that produced what I call jack knifing would produce that. 

Q. Yes. 

MR. CLARK: That is all. 

BY MR. SWINGLE: 

Q. Do I understand you, Doctor, that from these three x-rays that 
you took, two, I believe on the 25th and one on the 24th -- A. The opposite 
way around. 

Q. All right; in 1956. You cannot say that the condition you then 
found did or did not exist as of May 1956, as of May 14th? A. As of May 
14th? 

Q. Yes. A. The only thing I can say is that at the time when I saw 
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her, she had compression of T-7. The time I can't specify. 
Q. When that occurred you don't know? A. No, sir, I do not know. 
Q. Could that have been the result of normal growth? A. If -- 
Q. In other words, irrespective of any accident, just normal 
growing? A. I say that because there is a slight bulge and it is rather 
unlikely that in looking at all the rest of the vertebra, those above and 
those below, that those changes that I described are not present. 
Q. Now, would the action of a person falling to their knee, could 
that cause a condition you see? A. Yes, definitely. | 
MR. SWINGLE: I have no further questions. | 
THE COURT: Any further questions of the Doct or? 
REDIRECT EXAMINATION | 
BY MR. McMENAMIN: | 
Q. Could the action of a person striking their head against the top 
of an automobile cause it ? 
MR. SWINGLE: I object to the form of the question as such. 
THE COURT: The objection is overruled. The Doctor may 
answer, if he can. 
THE WITNESS: I would think it would probably menace the same 
type of difficulty, jack knifing. 
MR. McMENAMIN: That is all. 
THE COURT: You may step down. 
* x * 
Whereupon, 

HENRY L. FEFFER 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 


BY MR. McMENAMIN: 
* * * * |e 


236 Q. Doctor, did you ever see or treat the patient Caroline Friedman, 
the plaintiff here? A. Yes; I first saw her on the 25th of May 1956. 
Q. What was the occasion of you seeing her, Doctor A. She was 
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sent to me by Dr. Lawrence Thomas because she was having back pain. 

Q. What purpose was she sent to you for treatment or consultation 
or what? A. For both. 

Q. Did you get a history from her, Doctor? A. I did. 

Q. And what did that consist of? A. She stated that she had been 
involved in an automobile accident on the 15th of May 1956. When she was 
riding as a passenger in a car, that is. She stated she had been uncon- 
scious for a short period of time but was able to dismount from the auto- 
mobile and thought she was not injured. 

She then ‘said that two days later she was admitted to Emergency 
Hospital because of back pain, with x-rays which were taken of her head 
and shoulder. Subsequent to her discharge her back began to cause more 
and more -- give her more and more trouble and that is when Dr. Thomas 
saw her and referred her to me. 

Q. When you saw her did she have any indication or complaints of 
pain? A. She complained of pain in the mid-back. 

Q. Did you make an examination of her? A.I did. 

Q. What were your medical findings? A. On examination there was 
tenderness of the seventh dorsal vertebra. 

Q. Which? A. Seventh dorsal vertebra, and on pressure the pain 
radiated around to the right side of the chest. 

No gross deformity was found and motions of her back were nor- 
mal. 

Q. Has the 7th dorsal vertebra anything to do with the 7th thoracic ? 
A. They are synonyms. 

Q. Were any x-rays taken in your office or by you? A. Yes, they 
were. 

Q. Do you have that x-ray with you? A. Yes. Originally I have 
the x-rays taken by Dr. Rosenfeld. Then I took some of my own on June 
27, 1956 and those are the ones I have. 


* * x * * 


Q. Doctor, these which are marked Plaintiff's Exhibit 22 for 


identification, when do you say these x-rays were taken, please? A. On 
the 27th of June 1956. 
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Q. Where and by whom? A. In my office by me. 
MR. McMENAMIN: We offer them in evidence, Your Honor. 
THE COURT: Any objection? 
MR. SWINGLE: None, Your Honor. | 
THE COURT: They may be received without objection. 
* * * * 
BY MR. McMENAMIN: | 
Q. Doctor, I wonder if you could place those X-rays on that 
shadow box, please, and tell us what they show? A. These were not the 


* 


ones I made my original findings on. | 


Q. We have these others. A. There was no material change in them. 
I can use either. | 
Q. There was no material change? A. No. | 
(Whereupon, the witness left the witness stand and went 
to the shadow box.) | 
BY MR. McMENAMIN: 
Q. Doctor, may I ask a question here? A. Yes, sir, 
Q. I am also going to hand you what has been admitted into evi- 
dence as Plaintiff's Exhibit 21, which are x-rays taken by Dr. Rosenfeld. 
I will ask you to also compare those on the shadow box and| how they com- 
pare with those you took. A. The significant changes are on the lateral 
projection and on the original film there is some wedging or 
narrowing of the anterior part of the front of the body of the 7th dorsal 
vertebra as you compare with the others. | 
Normally, they are squared off and this is wedged. There is a 
slight amount of buckling of the bone which is what happens if the com- 
pression occurs towards the front -- if the compression occurs in that 
direction. | 
Now, in my x-rays one sees the center a little differently but one 
sees the same amount of wedging of this same 7th dorsal soca It 
hasn't changed in appearance whatsoever. 
MR. McMENAMIN: Thank you very much. Will Le resume the 
stand, Doctor? 
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(Whereupon, the witness resumed the stand.) 
BY MR. McMENAMIN: 

Q. Doctor, ‘as a result of the showing of that, and of the x-rays, 
were you able to make a diagnosis of what it amounted to? A. In view of 
the compression as shown on the x-ray and the patient's tenderness over 
this area, plus the fact that she did deny having any previous symptoms in 
this area, I would assume that this occurred recently and that she 
suffered a compression fracture of this 7th dorsal vertebra. 

Q. What does that mean, compression fracture, Doctor? A. It 
means that a force had been exerted upon that ve rtebra in a linear direc- 
tion causing compressing the two surfaces, the upper and lower surface 
of the vertebra towards each other. 

One might’ compare it with hitting a soft piece of wood with a 
hammer. 

Q. Doctor, did you render any treatment of this patient? A. Yes, 
sir. 

Q. Will you tell what it was? A. Well, she was having this pain 
and I admitted her to George Washington University Hospital where she 
was placed on bed rest until a back support was fitted for her. 

Q. Do you know who prescribed the back support? A. I did. 

Q. Then did you have any follow-up treatment, Doctor? A. She 
was kept in that back support and I took subsequent x-rays until I felt 
that there was adequate chance for healing at which time the support was 
removed. She was told to discard the support gradually when she was seen 
on the 27th of July. 

Q. Doctor, assuming the following facts, that on May 15, 1956, the 
plaintiff was 40 years old, and she was in good health, was married, in 


addition to being 2 housewife she helped her husband run a yacht club, 


cooking for many people, making beds and so forth, and that on May 15, 
1956, she was sitting in the front seat of an automobile as a passenger 
which was struck by another automobile, that upon impact and 
collision she struck her head on the roof of the car and also struck her 
right shoulder at some part in the car, and that she was two days after 
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that admitted to Emergency Hospital where she remained for seven days, 
and then getting out of there on May 23, 1956, that she stayed home or at 
her sister's place for -- until May 28, 1956, or until the day that she saw 
you, the first time that she saw you, at which time she came under your 
care, and your findings are what you have already testified to, having all 
this in mind, in your opinion, with a reasonable degree of certainty, 
was the accident the competent producing cause of the conditions you 
have described to us? | 

MR. SWINGLE: I am going to object, if Your Honor please, to 
the form of the question, because there has been, as I understand it, fur- 
ther findings and diagnoses by this doctor that have not been included in 
the statement. . 

MR. McMENAMIN: I don't know of any findings or diagnoses that 
hadn't been in. Excuse me, I will include further findings. 

BY MR. McMENAMIN: | 

Q. Doctor, assuming these things I have just stated and assuming, 
further; that when you saw her you had found that she had this tenderness 
in the location of the 7th thoracic spine, that you took the x-rays, that you 
made a diagnosis of a compression fracture -- having those things in mind, 

can you tell us with reasonable certainty whether or not the acci- 


dent was the competent producing cause of the conditions you described 


to us? 
MR. SWINGLE: I want to be clear in my own mind, Your Honor. 
I don't wish to object unnecessarily. From the.way he stated the question 
I understood him to mean as a result of the initial examination and x-rays 
and findings based on that solely, you want him to answer the question, am 
I correct or incorrect ? | 
MR. McMENAMIN: I have my question in there, Your Honor. 
THE COURT: Yes, the Court rules that the question is a proper 
question. The objection will be overruled and the witness may answer. 
THE WITNESS: I assume that this patient had a compression of 
the 7th dorsal vertebra as evidenced by my treatment. 
BY MR. McMENAMIN: 
Q. Doctor, having all that in mind, can you give us an opinion, 
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based on reasonable certainty, whether this automobile accident was the 
competent producing cause of that compression fracture? A. It could 

have been the cause, certainly an accident such as that can cause 
a fracture. I have only her history or your hypothetical question to go 


on. 


Q..Well, Iam making the assumption that previous to this accident 
she had been in good health. A. Then I assume that the accident caused 
that fracture. ; 

Q. Now, Doctor, did you have any bills to this woman for your 


treatment? A. Yes, sir. 

Q. And I will show you Plaintiff's Exhibit for identification No. 12. 
Will you tell us what that is? A. My total billing which totaled charges 
of accumulated visits between May 25, 1956 and March 26, 1958 was 
$300. 

Q. Doctor, that was charges for what, please? A. It included the 
original consultation, x-rays were taken later, hospital care and treat- 
ment and further examinations during the period. 

Q. I will ask you, Doctor, whether or not these charges are fair 
and reasonable for that type of service rendered? A. I think so, sir. 

MR. McMENAMIN: We ask that Plaintiff's Exhibit No. 12 be 
admitted in evidence. 

THE COURT: Any objection? 

MR. SWINGLE: No, Your Honor. 

MR. CLARK: No, Your Honor. 

THE COURT: Let it be received without objection. 

* * ake * 
CROSS-EXAMINATION 
BY MR. CLARK: 

Q. Doctor, when you took this x-ray, could you tell how long that 
that condition had existed? A. No, I couldn't. 

Q. I mean, forget about history. A. I could not. 

Q. Could it have existed as long as six months, in your opinion? 
A. It could. 
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Q. Twelve months? A. It could. 
Q. Could she have been born with it? A. I doubt that. 
Q. Is it possible or probable that she might have been born with 
it? A. No. | ‘ 
Q. It could have existed for a long period of time, however ? A. 
It could have. 
Q. Now, an accident such as falling forward down on your knee, 
your right knee, would that be sufficient to cause this condition? A. If 
the dorsal spine were whipped forward, thrown forward or a direct 
compression such as a fall on the buttock could cause it. * other words, 
anything which creates a longitudinal stress. 
Q. How about a lick on the Head? A. That could do it, it is not 
uncommon at all. Dorsal fractures, after driving accidents, are very 
common. : 
Q. How about a lick on the right shoulder? A. This would be 
unusual. I would expect a fracture of the shoulder before I would expect 
that. It would be more in line with the direct line of the vertebral column. 
Q. Like on the top or bottom, like an accordion? A, Or a flexion. 
Just raising a window, I have seen them give. In other words, any strain. 
which causes pressure on the front of the vertebra. 


Q. Now, if somebody should hit you and jerk you around real 
sudden, it might cause it? A. I will answer that the same way. the way I 
answered the question about the shoulder. Anything is possible but not 
probable. That is not a customary history. : *| 

Q. If you were hit by someone and knocked forward and the spine 


flexed? A. That could do it. | 


Q. Like the same as raising the window? A. If oe is a direct 
longitudinal force, it could. 

Q. Tell us, Doctor, what happens to these things after treated, do 
the spaces get back in proper position again, or what happens to them? 


What good is-‘treatment for them? A. Treatment is to prevent further 
wedging. In other words, when this fracture occurs the bone compresses 
in the front and settles. Unless you support the Hes toa Gertain degree, 
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it will tend to settle more with walking and with normal activity. 

We want to try to prevent that, although I will say the trend has 
been in the past'15 years with more conservative approach. During the 
war that would have been treated with a cast. 

Q. Now, this is not a real disabling injury, is it? A. Compared to 
what ? 

Q. Let's say, would it be an injury that would disable a person 
from doing normal housework, chores and that sort of thing? There may 
be a little discomfort but not disabling. A. I would say a compression 
fracture; let's divorce it from this case, an individual in that area, cer- 
tainly would cause considerable distress for two or three-month period. 

Q. About two or three months? A. Yes. 

Q. With your treatment of this lady, when do you think she had 
worn the corset long enough to have been relieved? A. As I said, on July 
27, I felt that she ought to start becoming more and more active. 

Q. That was the 27th of July of 1956? A. That is right. 

Q. Now, would you say, certainly, at about that time she ought to 
have been able to resume ordinary housewife duties such as washing 
the dishes and making the beds, sweeping the floor and that sort of thing ? 
A. I thought so. 

Q. Well, did you find any reason in this case why it should be ex- 
tended over a long period of time? A. I was bewildered enough to suggest 
a neurosurgical consultation at a later date. 

Q. You couldn't see anything because of this injury -- A. I couldn't 
understand it, sir. 

Q. And you still don't understand it, is that right? A. Well -- 
no, I don't. 

Q. Actually, the only thing you had to go on concretely about her 


having additional trouble was her subjective complaints with you, wasn't 
it? A. That is right. 

Q. Your objective findings couldn't find anything after July 27th 
that would lead you to believe she was in serious pain and distress except 
what she said? A. That is right. 


MR. CLARK: That is all. 
BY MR. SWINGLE: 


Q. One question, Doctor. 
Is the pain from this type of situation usually started immediately 
| 


upon the -- shall we call it, accident occurring or force being applied? 
A. I have seen severe compression fractures which the patient didn't 
even realize any symptoms were referrable to the area until two or 
three days later. The shock of the situation and everything else. This is 
not unusual. | 
Q. Well, from what you see here on the x-rays that you took, would 
you say that the pain is likely to have started instantly upon the force 
having occurred? A. Pain is a relative thing. If there is a lot of excite- 
ment, this is not unusual. I can tell you about a dozen records in an hour 
of people that didn't realize they had a major fracture for two or three 
days. ! 
Q. What I am asking you is not, do they, they don't realize it until 
later, maybe I don't understand your answer. A. I don't understand your 
question. 
Q. What I am trying to find out is, put it this way: Is it usual for 
pain to occur instantly in this type of injury? A. Usually it will 
be some discomfort, yes. | 
Q. Immediately? A. But it doesn't have to occur. | 
Q. It does not? A. I suppose the explanation is = some henior- 
rhage is caused, a reason which causes tension. 
Q. Were you present when Dr. Rizolli performed the myelogram ? 
A. I normally am not in those situations. If I were, it was an outside 
interest and I would have no record of it. It would not be an official 
presence. ! 
Q. You did suggest that he do that, in the matter of working with 
you on the project, shall we say? A. That is right. 
Q. And the results of the myelogram showed negative results ? 
A. That is right. | 
Q. I have no further questions. | 


BY MR. CLARK: 

Q. What do you mean by negative results; shows no injury, is 
that right? A. The purpose of the myelogram is to find out whether there 
are any reasons for pain within a spinal canal, in the boney region. Or- 

thopedically, I couldn't explain it. I thought, well maybe she had 
some injury within the spinal canal to the spinal cord or nerve roots. 

Since I couldn't explain her continued symptoms, I wanted to clear 
that up. 

Q. You did clear it up to your satisfaction that there was nothing 
there? A. I still didn't know why she hurt. 

Q. Okay. 

THE COURT: Any further questions ? 

MR. McMENAMIN: Yes, Your Honor. 

* * ae * 
Washington, D. C. 
Thursday, April 7, 1960 
* * * x* 
HUGO VICTOR RIZZOLI 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. McMENAMIN: 
* * * * * 


Q. Doctor, were you ever called in on the case of Caroline Fried- 


man, the plaintiff here? A. Iwas. 

Q. When was that? A. I first saw this patient on the 25th of Oc- 
tober 1956. 

Q. For what purpose was that, Doctor? A. I was asked to see her 
in neurological consultation by Dr. Thomas. 

Q. And when she came in did you get a history, Doctor? A. I did. 

Q. Will you state what history you got? A. She complained of pain 
over the thoracic spine and she stated that on the 15th of May 1956, she 
was involved in an accident while riding in the front seat of a car driven 
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by a friend; apparently while the car was being parked it was struck in 
the left front area by another vehicle. 
She indicated that she was thrown out of her seat toward the roof 
of the car. She said things happened so quickly that she did not remember 
the exact details. She stated that as soon as she got out of the car she was 
aware of pain in the right shoulder and right hand. | 
After finding that she was able to move her arm she felt quite 
certain it was not fractured and therefore refused to go to the hospital. 
Although she states she was quite excited and nervous. Apparently, the 
following morning she felt sick and ached all over, She indicated 
that she was somewhat confused and could not account for a few hours of 
the day. | 
Finally, on the second day she consulted Dr. Thomas who admitted 
her to Emergency Hospital where x-rays were taken on the 17th of May. 
Apparently, the skull showed no evidence of fracture. The x-ray of the 
right shoulder showed no abnormality. Two days after admission to the 
hospital she began to complain of pain between the shoulder blades, ap- 
parently this area was strapped or taped by Dr. Thomas. | 
Finally, on the 25th of May, x-rays of the thoracic spine were taken 
by Dr. Rosenfeld and these revealed a decrease in the height of the 7th 
thoracic vertebra with bulging of the mid-anterior portion of this vertebra. 
And it was the x-ray man's opinion that this represented -- 
MR. CLARK: I object to that. | 
THE COURT: The objection is sustained. 
BY MR. McMENAMIN: 
Q. Doctor, that concludes the history you got from her at the time? 
A. No. Apparently, the patient was given a back brace to wear until August. 


Apparently her right shoulder, arm and hand pain improved considerably 
as did her headaches. But when she saw me she continued to complain of 
pain of the upper back in the thoracic region extending from the upper 
thoracic region to the lower end of the shoulder blade, especially 
on the right side. And she stated that recently she was noting light pains 
radiating around the chest at the level of the mid-chest. She indicated 
| 
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that she had difficulty sitting because of the pain and had difficulty resting 
her back against the chair because of the pain. 

She indicated that she had to lie down to get relief. She indicated 
that she was doihg her housework but was in pain. She had been given 


physiotherapy treatments, special diathermy treatments, and she gave no 


previous history of back difficulties. 

Q. Doctor, did you make an examination then? A. I did. 

Q. What were your findings? A. I found the patient being a well- 
developed 41-year-old woman. Examination of her cranial nerves was 
normal. Motor examination was normal. The examination of her sensory 
function was intact and the reflex examination was also normal. 

Examination of her spine revealed some limitation of motion on 
turning her head and neck to either side, but there was no spasm or 
tenderness in the neck region. There was a slight scoliosis or curvature 
of the spine with convexity to the left. There was considerable tenderness 
over the upper thoracic spine and also over the thoracic spine from T-5 
to T-8. That is the fifth thoracic vertebra to the eighth thoracic vertebra. 

There was no muscle spasm demonstrable. ‘There was an increase 
in the normal lumbar curve, that is the curve in the lower portion of the 
spine. There was no tenderness over the lower spine. There was moderate 
limitation of motion on forward bending. 

Q. Doctor, when you mention this tenderness between T-5 and T-8, 
was it? A. That is correct. 

Q. Could you tell us exactly what part of the anatomy that is? A. 
Well, that is over the spine in the thoracic region beginning about -- just 
about the lower end of the shoulder blades. 

Q. Did you prescribe any treatment? I mean, at that time, after 
that visit? A. Yes, at that time I suggested that she use heat and one of 
the muscle relaxants such as equinol. I thought that in time it would be 
worthwhile for her to learn some back exercises. 

Q. When did you next see this patient, Doctor? A. I next saw this 
patient in March 7th, 1957. 

Q. And at that time did you get any further history from her? 
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A, At this time I asked her about how she got along in the interim 

and she stated that she did fairly well following my examination of 25 Octob- 

er 1956 until the 22nd of February 1957 when she had recurred acute pain 

in the mid-thoracic region with radiation around the chest ‘on both sides. 

She indicated again that lying in bed seemed to relieve the ache and pain but 

otherwise she indicated that she had a great deal of pain. She also stated 

that she was unable to wear the back support because she felt that it irri- 

tated her back. She stated that Dr. Thomas had done a block, novocaine 

block, in the region of her pain and it had helped considers: But that 

this was temporary. 
Q. At that time, then, did you make an examination of the patient ? 

A. Yes, I examined her again on this occasion and on this occasion there 


was tenderness over the 6th, 7th and 8th thoracic spinous vertebra process- 
es. There was still a slight curvature of the thoracic spine with convexity 

to the left. There was no muscle spasm and only slight limitation of motion 
on forward and backward bending. There were no motor, sensory or reflex 


changes. 


Q. You had first mentioned the word "scoliosis." What is that, 
Doctor? A. That is a curvature of the spine. | 


Q. In which direction? I mean, would it be lateral or otherwise? 
A. It is a scoliosis in a plane parallel to the horizontal plane of the body. 
In other words, it curves to the side. 
Q. Isee. Doctor, did you next examine this patient again? A.I 
next examined this patient at the request of Dr. Thomas at the George 
Washington University Hospital on the 27th of March. At the time of my 
examination she had been in bed rest but was still having considerable 
pain over the mid-thoracic spine with pain radiating to the chest. At that 
time I suggested that the anesthesia department be requested to block her 
parevertebral nerves in the area of her pain. 
Apparently, following the block the patient had eamierante relief 
from pain for one week. Subsequently, the pain returned but apparently 
she was able to get along with the aid of equinol and heat. | 
Q. Doctor -- Excuse me, you go right ahead. A. This she related 
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to me on the 4th of June 1957 when I saw her in my office, but at the time 
she said that pressures from her brassiere, on the rib cage below her 
breast tends to alleviate the girdle-like pains, but does not seem to help 
the pain over the spine. 

On examination at this time, on the 4th of June 1957, there was 

tenderness over the thoracic spine at the T-7, T-8 level. There 
was no definite neurological signs. At this time I recommended she should 
continue with the use of heat and Miltown. She should also be encouraged -- 
I suggested she should be encouraged to do the back exercises. I further 
recommended that during more acute episodes it might be well for her to 
have some nerve blocks, and at this time I indicated that I would not rec- 
ommend surgery or myelography. 

Q. Doctor, could you tell us what nerve blocks means? A. Well, 

a nerve block is a procedure done usually with a needle during which you 
insert a needle through the skin to the depth necessary to reach the partic- 
ular nerve you are trying to block. In this case we are talking about the 
intercostal nerves which travel under the ribs on both sides and come out -- 
a pair come out at each level of the spine. The block is usually done with 

a local -- with a local anesthetic such as novocaine. When the needle 
reaches the area of the nerve, you inject a certain amount of novocaine 

and try to block the function of this nerve so that the pain is not trans- 
mitted along its course to the brain. 

Q. You had also mentioned the term "girdle pain." Would you tell 
us what that is? |A. Well, when we refer to girdle pains we mean pains 
that travel around the side of the thorax or abdomen the way a girdle 
drapes around the woman's back and abdomen. 


Q. Doctor, did you see the patient again? A. Yes, I did, following 
the 4th of June 1957, I saw her on the 19th of September 1957. 

Q. Did you examine her then? A. Yes, I did. She indicated at 
this time that she had her last block early in the summer and for one or 


- two months she did fairly well. However, the pain recurred at the end of 
August and for the three weeks preceding my examination of the 19th of 
September she had difficulty sleeping at night and had been in severe pain. 
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She indicated that the pain was primarily in the lower thoracic 
region and she pointed to the spinous processes of the Tthior 8th vertebra 
as being the site of the most pain. She indicated also that during the three 
weeks prior to this examination she had noted some aching in her legs and 
numbness and tingling in her arms. On examination at this time there was 
again tenderness over either the T-7 or T-8 spinous process. There was 
no muscle spasm or limitation of motion. There were no definite motor, 
sensory or reflex abnormalities. However, there was a vague hypesthesia 
or diminution to pin prick over the right upper chest. | 

At this time I did not feel that I could explain this pain on any 
mechanical basis and I suggested that she have a myelogram to be certain 
that she did not have a thoracic disc or intraspinal lesion, I felt that if the 
myelogram were negative the pain was probably on the basis of a chronic 
strain, or that possibly there was some rheumatoid bais superimposed at 
the site of her injury. 

Q. Doctor, you mentioned that, again she had tenderness in the 
section of T-7, T-8 thoracic spine. How were you able to determine that 


tenderness? A. Well, you apply pressure at various points of the spine, 
sometimes you do it with your fist and sometimes gently, of course. 

Sometimes with finger tips you do it and the patient indicates that she or 
he either does or does not have pain. Sometimes you don’t bother to ask 


questions, you just run your fingers down and the patient spontaneously 
i 


says that hurts, or jumps. 
Q. And is that the method you used in this case? lA. Well, I don't 
remember whether I asked her whether it hurt or whether she responded 
spontaneously, but I am sure I used both methods over the number of times 
I have examined her. | 
Q. Doctor, when did you next see the patient? A. I next saw the 
patient on the 18th of October 1957 when she was admitted to Emergency 
Hospital at which time we did a myelogram. | 
Q. Doctor, can you tell us what -- just what that is, a myelogram, 


or how it is done? A. A myelogram is a special test that is done in the 
x-ray department. It is designed to visualize the interior of the 
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spinal canal just as the gastro-intestinal series is designed to visualize 
the inside of the stomach and the intestines. And in the case of the gastro- 
intestinal series you swallow barium so the x-ray man can see the inside 
of your stomach and bowels because this material is opaque to the x-ray. 
Well, in order to visualize the inside of the spinal canal we have 
to put something in the spinal fluid that is opaque to the x-rays and, of 
course, you can't swallow something to get it there. We have to put it in 
by doing a spinal puncture, by putting a needle into the spine. Usually 
when we do this we collect fluid from the spine and have it examined, and 
with the needle in place we inject a material that is opaque to the x-rays. 
Now, this material, panopek, is heavier than spinal fluid. We inject 


this into the spinal canal, the patient is lying, or is on her stomach, and 


since this material is heavier than spinal fluid, if you tilt the table, the 
x-ray table that the patient is on, the fluid will flow up or down the spine, 
depending on the angle that you have the table tilted. 

Then with the aid of fluoroscopic control so that you can see the 
dye move, you watch it move up and down the spine to see if there is any 
obstruction to the flow of this material and at the same time you can take 
X-rays as you go. 

Q. I will ask you whether or not such procedure was done in this 
case? A. It was done. 

Q. By whom, Doctor? A. By me. 

Q. And was it your statement -- I want to make sure -- that you 
do this tc find out whether or not there has been a disc injury, a lesion? 
A. Well, any lesion that encroaches on the spinal cord or spinal canal, 
whether it be a tumor or disc, a fracture that is displaced backwards and 
in the case of the vertebra, the body of the vertebra or forward in the 
space of the spinous process or arch of the vertebra that encroaches on 
the spinal cord or nerves, can or may, if it is large enough, obstruct the 
flow of this dye. 

Q. And, Doctor, will you please tell us the results of that? A. 
This test was perfectly normal in this case. 

Q. Then did you make any diagnosis following that test? A. I felt 
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that in view of the fact the myelogram was negative that the patient's 


symptoms were related to a chronic strain of the thoracic spine. 
Q. What is that term "chronic strain," what does chronic mean? 
A. A strain is said to have occurred when ligaments that hold 
joints together or even ligaments that have to do purely with the muscle 
are stretched forward so that they are not functioning like they normally 
did and in the case of the strain in the spine we mean that the ligaments 
holding the vertebra together have been stretched and strained to a degree 
that makes for instability at the site of injury. | 
Q. And you have described strain, but what about the word "chronic," 
Doctor? A. Well, chronic in medicine means it is to an acute condition 
which is -- which lasts, say, a brief period of time, say maybe a few 
weeks or even a month or two, and then disappears, or a chronic condition 
which lasts for a long time or forever. | 
Q. Doctor, did you see the patient again? A.I saw the patient 
again -- well, following her discharge from the hospital I did not see the 
patient again until the 4th of February 1960. | 
Q. Did you make an examination at that time? A. I did. 
Q. Tell us the results. A. At the time she indicated that she had 
continued to have pain since I had last seen her, that she continued to 
use heat and she was wearing the back brace which seemed to give her 
some relief. She again indicated the pain was still in the thoracic region, 
especially to the right of the lumbar thoracic spine, it was pri- 
marily in the mid and lower thoracic regions. | 
She had been given moderate amounts of thorazine and muscle 
relaxants. She indicated that she was now living in New York since the 
death of her husband and on examination there was again tenderness over 
the spinous process of T-7 and some tenderness of the right parevertebral 
region. There was no motor reflex abnormalities except a vague area of 
hypesthesia in the skin dermatomes of the 6th, 7th and 8th thoracic nerves. 
However, I could not be sure that this sensory loss was definite. 
At this time it was my impression that she had residuals of the strain of 
the thoracic spine. I suggested that because of the possibility of some 
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superimposed rheumatoid disease that her doctor might want to try her on 
some Butazolydyne. 

Q. Doctor, assuming that this patient were in good health on May 
15, 1956, that she was a woman 40 years old at that time, married and 
was working with her husband at a yacht club down here on the Bay, and 
that she was in an automobile accident in which she had struck her head 
and her right shoulder inside the car, that she was taken to Emergency 
Hospital where she stayed for seven days, where she was diagnosedas 
having some concussion and then she was, after coming out was x-rayed 

and in the opinion of the x-ray doctor it was that it showed a 
compression fracture of the vertebra and T-7, that she went back into 
George Washington Hospital five days to June 1, 1956, that she continued 
to have pain right along in the spine until seen by you in October of 1956 
when she came under your care, along with Dr. Thomas, and then she had 
the complaints and the findings which you have recently and already testi- 
fied, having all those things in mind, in your opinion, wth reasonable cer- 


tainty, do you have an opinion as to whether the accident was the competent 


producing cause of the conditions you have described to us? A. Yes. 

Q. What! is that opinion? A. I think the accident, in my opinion, the 
accident was a competent producing cause for this. 

Q. Doctor, I show you what has been labeled Plaintiff's Exhibit 
No. 13, which is a bill from your office. Will you please look at it and 
tell us whether or not that is a bill you rendered for the services you de- 
scribed? A. It is. 

Q. And the amount, Doctor, is $165 total. I ask you whether or not 
those charges are fair and reasonable for the services given? A. Yes. 

MR. McMENAMIN: Your Honor, we ask that Plaintiff's No. 13 

be admitted into evidence. 

MR. CLARK: No objection. 

MR. SWINGLE: No objection. 


THE COURT: It will be received without objection. 
* * a * * 
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BY MR. McMENAMIN: 

Q. One matter I overlooked, I believe, Doctor. After the myelo- 
gram, when this patient was in Emergency Hospital, did you see her? A. 
Yes. ! 

Q. And can you tell us whether or not she had any after effects of 
any kind from the taking of the myelogram? A. Yes, she had a post mild 
headache and had headache and nausea. | 

Q. Do you know how long that persisted while you were able to 
observe? A. Well, it persisted most of the time she was ip the hospital 
and I think she probably had some symptoms when she went home, but 
I don't remember talking to her after she left the hospital, but if I had 
over the phone, I would probably have no record of it. But she was in the 
hospital at that time for ten days, I think primarily because of the post 
spinal symptoms. 

MR. McMENAMIN: Thank you very much. 

CROSS-EXAMINATION 
BY MR, CLARK: 

Q. Doctor, did you see the x-rays that Dr. Friedman -- A. Dr. 
Friedman? 

Q. I think that was his name. No, Rosenfeld, Iam sorry. A. Yes, 
I believe I did. | 

Q. Did you see any evidence of injury to the spine in those x-rays ? 
A. I thought the 7th thoracic vertebra was slightly compressed. 

Q. Was that such a compression that would be disabling over a 
long period of time? A. Ordinarily, that type of compression is not dis- 
abling over a long period of time. | 

Q. The ordinary course of recovery would be six weeks to two 
months? A. Yes, it could be as long as three months. | 

Q. Now, forgetting about the history in this case, did you find any 
objective signs to indicate to you why this lady suffered the pain which 
she says she did suffer over such a long period of time, obj ective symp- 
toms, forgetting about the history? A. Well, if we confine ourselves to 


objective signs, the scoliosis would be considered the objective sign. 
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Q. Now, the scoliosis would not be caused by this accident, would 
it? A. Well, it certainly could be. 

Q. And it could be caused by many other things, could it not? A. 
It is possible that it pre-existed the accident, too. 

Q. Now, it could have pre-existed the accident as much as six 
months, could it not? A. Well, I think if it pre-existed the accident the 
chances are -- 

Q. A little louder, please, Doctor. A. I say, if it pre-existed the 
accident it might well have pre-existed it all the individual's life. 

Q. And she might well have had pain or some discomfort for 
months or even years prior to this accident, isn't that true? A. It is 
possible an individual could have pain for months and years and not tell 


their doctor about it, yes. 
Q. Now, if somebody had been complaining of pain say six months 


prior to this accident, in this same region of the back, and then this 
accident occurred, would that change your opinion as to whether the con- 
dition pre-existed the accident or not? A. Well, if there was definite 
evidence of the pain before, I would say the condition pre-existed the acci- 

dent, although I think there might be some question about whether 
the symptoms were aggravated by the accident. 

Q. But they could well have pre-existed if there were complaints 
about pain? A. That is correct. 

Q. Now, you were speaking of a rheumatoid condition. What do you 
mean by that? A. Well, this is a condition which, to me, means an inflam- 
matory reaction, not due particularly to an infection in fibrous tissue in 
between muscles, around joints, which our great grandfathers or grand- 
fathers used to speak of as rheumatism. Rheumatism fell in ill repute 
because nobody ever knew what anybody meant about rheumatism. 

Like the patient that would come to me with a great big disc that 
needs surgery badly and he says, I got a cold in my back. But there is 
such a thing as rheumatoid disease, to put it on a more scientific basis, 
which is sometimes hard to define and hard to demonstrate. I mean, it is 
very easily known for a doctor who takes x-rays and can't find anything 
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when he examines the patient and the patient complains like the devil he 
said, "I can't find anything, the x-rays are normal. You ought to see a 
psychiatrist.” | 
Now, when the patient has red hot joints, this is rheumatoid dis- 
ease, this is real acute, active rheumatoid disease and any doctor can 
see this. But there are many of us who feel there is a low grade rheuma- 
toid disease in many of us, that it tends to become’ active and settled 
in joints that have been injured in areas of trauma. Many of us feel that even 
bursitis is a manifestation of rheumatoid disease. 
We feel this comes about because of the sensitivity reaction to 
infections that we have come in contact with in the past and that this chem- 
ical fight between the antigen and the antibody is always ready to break 
loose in our body and it especially breaks loose in areas of trauma or 
when we come in contact with a chemical to toxin similar |to the one that 
started this antigen and antibody reaction. | 
Q. In other words, that condition could have many causes? A. It 


could. 


Q. Now, Doctor, did you, yourself, prescribe any medicine for this 
lady? I mean, actually write out a prescription, or did you recommend 
Dr. Thomas give her certain things? A. Well, in general. my policy is 
to recommend to her doctor to give her the medication. Now, there may 
have been times when I talked to Dr. Thomas on the phone about her and 


when I suggested he give her medication, myself. I can't remember when 


I actually gave her a prescription. 
Q. You don't have any record to indicate whether you did or did 
not? A. No, because when I recommend a drug, I assume that 

usually the other doctor will give it to her unless he realizes there is a 

good reason not to and, in general, when I am being referred a patient by 

another doctor, I leave the prescription of medication up to him, unless I 

happen to be talking to him over the phone after I have seen the patient and 

he says, why don't you give the prescription. | 
BY MR. SWINGLE: | 
Q. Doctor, did you ask Mrs. Friedman whether or not she suffered 
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any previous accidents, that is, before May 15, 1956? A. I asked her if 
she had any previous back pain. 

Q. What' did she say? A. She gave no history of previous back 
pain. 

Q. I take it from that she did not tell you she had had a fall in the 
Grand Union Store in New York City back in 1950? A. No, I don't believe 
she told me that. 

Q. Did she tell you that in 1952 she fell on the coccyx and was 
disabled for some period of time because of that? A. No, sir, I have no 
record that she told me that. 

Q. Did she tell you that in September of 1955, while carrying some 
articles in each hand that she slipped on some grease and fell to her knee 
in somewhat of a jackknife position? A. No. 

MR. McMENAMIN: I object to that. 

THE COURT: The objection to the jackknife position is sustained. 

BY MR. SWINGLE: 


Q. Eliminate that. Did she tell you she had fallen to her knees? 
A. No. 
Q. Now, in your opinion, could any of those occurrences, as I 


have described them to you, be a competent producing cause of her present 
complaint? A. Well, certainly, all of those could have been a producing 
cause of her present complaints. 

Q. Now, what is the significance of, in your finding, I believe in 
all of these reports, that there was no muscle spasm? A. Well, muscle 
spasm, when present, is indicative of an effort on the part of the body to 
splint the spine and it is usually present in fresh and acute injuries and 
it is not always present in people who have back pain several months after 
an injury. 

Q. And 'when you first saw this lady, she had no muscle spasm, 
is that correct? A. I don't believe she did. None that I could demonstrate. 
But she had some limitation of motion. 

Q. Would that indicate to you, then, that the condition in her back 

pre-existed the time that you saw her, by as much as a year? 
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A. No, I don't think it would indicate that to me. I don’t say it couldn't 
have pre-existed it, but she was injured on the 15th of May ae I saw her 
on the 25th of October. 
Q. Now, also, in your examination, as I understand you, there was 
no definite neurological signs. What is the significance of that? A. 
Well, of course, this is one reason why we held off on the myelogram sO 
long. By neurological signs we mean reflex changes, difficulty with motor 
function, and sensory loss. Now, in order to get neurological changes in 
an injury of this type, you would almost have to compress the cord toa 
degree of knocking-out function. You could get injury to one or two nerve 
roots in a costal nerve at the level of strain or sprain or injury with even 
compression of one or two of them, because the skin and the only way we 
have to test those particular nerves, the intercostal nerves, is by sensory 


over the chest. But these dermatomes, I can cut one or two and afterwards, 


in a patient, you can't tell whether they have been cut. So, compression of 
one or two nerves at site of injury could easily go without showing any 
sensory loss. So unless there was compression at the core, you would ex- 
pect no neurological finding. 
Q. So, then, I take it there was no compression of the cord? A. 
The spinal cord? | 
Q. That's correct. A. That is correct. 
Q. Now, these nerve blocks, I believe you said, were done under a 
local anesthetic? A. Yes, that is correct. 
Q. Does that same thing apply to the myelogram? A: That is cor- 
rect. | 
Q. Am I correct, then, that there is no pain suffered at that time by 
the patient because of the insertion of the needle or, if it is, it is a minimal 
amount of pain? A. Of course, I think this is a variable thing depending on 
the patient's threshold for pain, depending on how smoothly things go. Some 
patients spread the rumor around that this is the most horrible thing that 
ever happened to anybody. The next patient that comes along, and you do 
a myelogram on, will say, I have three people I want to hit over the head 


because she scared me about the myelogram. So this is variable. 
* * * * 
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LAWRENCE J. THOMAS 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* oe 5 * 
BY MR. McMENAMIN: 
Q. Doctor, the question was: Did you see Mrs. Friedman? A. 
Yes, I did. 
Q. When was it you saw her? A. May I refer to my records ? 
Q. Yes. 
THE COURT: Any objection to the Doctor referring to his rec- 
ords ? 
MR. SWINGLE: No. 
THE WITNESS: I saw Mrs. Friedman first on May 17, 1956. 
BY MR. McMENAMIN: 
Q. And at that time, Doctor, did this patient -- for what reason 
did this patient come to you? A. Well, she complained of pain in the head, 


pain in the face and pain in the right arm associated with headaches and 


dizziness. 

Q. And at that time, Doctor, did you get a history from her? 

A. She stated that these symptoms had occurred following an auto- 
mobile accident which occurred on May 15, 1956. She stated in this acci- 
dent she had struck her head and right shoulder against the right front 
door and roof, she thought, of the car that she was riding in. 

Q. Did you make an examination of her, Doctor? A. She was quite 
uncomfortable and she was admitted to Emergency Hospital and I exam- 
ined her there and we found that she had evidence of a concussion. She 
also had some injury to the right shoulder and the upper back. 

MR. SWINGLE: May I interrupt 2 moment, Your Honor? He used 
the word "we." Is he talking about himself? 

THE WITNESS: Iam sorry, it was the editorial we. It is myself. 
I examined her. 
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BY MR. McMENAMIN: | 

Q. Doctor, when you mentioned the word "concussion," can you 
tell us what that is? A. Well, concussion means, actually, a shaking-up, 
and when one has a head injury there is a shaking-up of the entire brain 
which, in turn, produces headache. sometimes other symptoms. We as- 
sume this could be due to a shaking-up of the entire brain. 
Q. Doctor, were you the attending physician when you had her in 


Emergency Hospital? A. Yes, she was under my personal care while in 


Emergency Hospital. 

Q. Doctor, I will show you what is in evidence here and marked 
Plaintiff's Exhibit 23-A, hospital record from Emergency Hospital, and 
will you please take that and will you tell us whether or not there is any 
order for medications made by you? A. Yes, sir. We orflered a diet for 
her. We ordered some x-rays for right shoulder and skull. We gave her 
medication for headache and gave some medication to = her somewhat 
relaxed and also medication for pain. 

Q. What did you give for pain, Doctor? A. We gave her some 
empirin compound which is a combination of aspirin and codeine. 

Q. Doctor, will you tell us, does the record show when she was 
discharged on that occasion? A. She was discharged May 23, 1956. 

Q. Now, did you see her after that? A. Yes, she returned to my 
office on May 24th, complaining of rather severe back pain which she had 
commented to me about while she was in the hospital. The pain was quite 
severe and because of the persistence of the pain we then x-rayed her 
spine. | 

Q. Who made that x-ray of the spine? A. Dr. ecome in the Far- 
ragut Medical Building. 

Q. And did you confer with Dr. Rosenfeld on that A-ray ? A. Yes. 

we discussed the x-ray and he felt -- 

MR. SWINGLE: I object, Your Honor. 

THE COURT: The objection is sustained. 

BY MR. McMENAMIN: 
Q. Without telling what he felt, I want to know if after you did confer 
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with Dr. Rosenfeld, whether or not you also looked at the x-ray with him? 
A. Yes, sir. 

Q. And, Doctor, can you tell us, please, did you look at the x-ray 
with him at the same time or independently, or how? A. We looked at it 


together. 

Q. And were you able to make a diagnosis, yourself, of what the x- 
ray showed? 

MR. CLARK: I object. He is not qualified as a radiologist. 


S 


THE COURT: The objection will be overruled. The Doctor may answer 


if he can. 

THE WITNESS: We discussed the x-ray together and Dr. Rosenfeld 
pointed out -- 

MR. SWINGLE: I object. 

MR. CLARK: I object. 

BY MR. McMENAMIN: 

Q. Just what you were able to determine, Doctor. A. Well, there 
was an abnormality of the 7th thoracic vertebra. 

. Q. And could you make a diagnosis fromthat? A. Well, the abnor- 
mality indicated that there was a compression fracture present. 

Q. And can you tell us, then, what you did in regard to that, after 
that happened? A. I referred her to Dr. Feffer for treatment of this com- 
pression fracture. 

Q. When did you next see her, then? A. Well, I saw her during the 
-- she was in my office June 13, 1956. That was after the May 24th visit. 

Q. And did you get any further history from her at that time? 

A. She told me that she had been treated in the hospital for a few days by 
Dr.Feffer and he had given her a back brace to wear for this fracture. 

Q. And did you make an examination at that time when you saw 
her? A. Yes, I did. 

Q. What did your examination show, Doctor? A. Examination re- 
vealed that Mrs.| Friedman had persistent tenderness over the thoracic 
spine at about the level of T-5 to T-8, that is the fifth to the eighth thoracic 
vertebra. 
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Q. Doctor, did you then undertake any treatment of this patient? A. 

We instituted a series of diathermy or heat treatments. plus medi- 
cation to produce relaxation of the muscles which were quite spastic. 

Q. How long, during this period, did that treatment continue? A. 
Well, it continued right through the summer until the early fall at which 
time, because of the persisting pain, I referred her to Dr. Rizzoli for a 
re-evaluation. | 

Q. Now, without going through the hot summer so quickly, Doctor, 
can you tell about how many times she came to your office for the treatment, 
or where the treatment was given, or what was given? A. I can count them 
here. Twenty-three times up until October 1st. 

Q. All right, Doctor. Then you say you did refer her to Dr. Rizzoli? 
Did you see her after then? A. Yes, I did. After Dr. Rizzoli examined her, 
he referred her back to me for a continuation of the diathermy therapy 
which he felt was in order. | 

Q. Then when did you next see her? A. Well, she continued under 


treatment in November, December, January, February, March, right 
along. She was coming in regularly for treatment and examination. 
Q. Doctor, during that time, can you tell -- describe a little more 
fully the treatment that was being given? A. Well, we were giving 
her diathermy which is a short-wave type of treatment in addition to the 
hot packs, which is a device which produces moist heat. In addition to 
that she was getting medication for the pain and she was getting muscle 
relaxants. She also had some exercises that she was doing that had been 
recommended to her. 
Q. This went on until when, Doctor? A. Well, it went along right 
through the winter of 1956 and the early part of 1957. And in March of 
1957, because of the rather severe pain she was having at that time, she 
was admitted to George Washington Hospital for additional diagnostic 
studies and evaluation. 
Q. Did you see her over there? A. Yes, I did. 
Q. How often? A. I saw her every day while she was in the hospital. 
Q. And can you tell us were you also the treating physician during 
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that time? A. Yes, I was. 

Q. Doctor, I am going to show you what is Plaintiff's Exhibit No. 
24, which has been admitted into evidence. 

I would ask you to look, please, at the physician's order sheet 
for this March 18th time in George Washington Hospital and will you tell 
us, please, what is indicated there as you prescribed? A. She was admitted 

to the hospital on March 18, 1957; the following are the orders I 
wrote: Absolute bed rest with fracture board, routine lab work in the 
morning, codeine grain and a half every four hours as necessary for pain, 
sodium amytol, which is a sedative, grain and a half at bed time. Lexon, 
soma, which is a muscle relaxant, tablets 1, four times a day. 

Q. Was that -- A. Those were the orders written on admission. 
Subsequent orders were made for x-rays of the spine, subsequently we 
ordered some Bufferin for her pain, in addition to that we changed some 
of the medication for her sleeping, we gave her doradin instead of sodium 
anytol. 


We also ordered demerol which is a synthetic morphine for her 


pain. 

Q. How much of that was ordered, Doctor? A. 100 milligrams which 
is the usual dose, by hypodermic. 

MR. SWINGLE: May I interrupt again to ask if he is still using the 
editorial "we" ? 

THE WITNESS: Yes, I am sorry. 

BY MR. McMENAMIN: 

Q. Have you stated all the medication you had ordered for pain, 
Doctor? A. Yes, sir. 

Q. Thank you. 

Doctor, as you visited her during this occasion in the hospital, 
do you know how long she was in there at that time? A. She remained in 
the hospital until April 5, 1957. 

Q. A total of some 19 days. 

Doctor, during that time, did you examine her from time to time, 
as you came in the hospital? A. I visited her every day and I examined 
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her every day to see the progress of her condition. 
Q. While you were there examining, did you find any indications 
of pain? A. She had definite pain on tenderness, or definite pain on 
palpation of her muscles in the back in the region of the 7th thoracic 
vertebra. She had considerable spasm at the same area and every time 
one would examine that area she was quite -- it was quite painful. 
Q. Doctor, then after she got out of the hospital that April 5th of 
1957, did you see her after that? A. Yes, she continued to come to my 
office in April, in May, June, July, August, September, and|December of 
1957. 
Q. How often would that be? A. Well, she was in my office twice 
in April, twice -- no, five times in May, twice in June, once in July, 
twice in August, once in September and once in December. 
Q. And for what purposes was she coming, Doctor ?)/A. Well, she 
came back because she continued to have pain. On some occasions we 
continued diathermy and, of course, on each occasion we examined her 
to see what the situation was and on all of these examinations we found 
persisting tenderness and muscle spasm in the area previously described. 
Q. When was it you last saw her, Doctor? A. I last saw her March 
11, 1960. | 
Q. Did you examine her at that time? A. Yes, I did, sir. 
Q. What were your findings? A. Examination again! revealed ten- 


| 
derness over the thoracic spine, especially in the area of the 7th thoracic 


vertebra with associated muscle spasm in the parevertebral muscles. 
That is the muscles on the side, alongside the spine on the right side. 
Q. Doctor, was the muscle spasm, as you remember seeing it, 
on the right side or both sides? A. I found it primarily on the right side. 
Q. Medically, what does muscle spasm indicate? A. Muscle spasm 
is tightening up of the muscles which usually results from a local injury 
or a local disturbance, inflammation, infection, any one of these things 
can produce muscle spasm. 
Q. Could that spasm be assimilated on one side only? A. Well, I 
would say it would be pretty difficult to simulate muscle spasm in the same 
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spot. continually in the same spot, over a period of four years. 

Q. Doctor, assuming that this patient, on May 15, 1956, was a 
healthy, in good health, 40 years of age, had been working, was married and 
working with her husband down at a yacht club down here on the Bay, and 
on that date she was in an automobile accident in which two cars collided, 
in which she was a passenger, at which time she hit her head and right 
shoulder inside the car, and after the accident she came under your care 
and her complaints, as you have testified, and then she continued to be 
treated in and out of the hospital by you over the period of time as you have 
so testified, and up until the present time, in your opinion, with reasonable 
certainty, could you tell us whether or not that accident was the competent 
producing cause'of the conditions you have described to us? A. In my 
opinion, I feel that the injuries as -- and present discomfort and pain that 
Mrs. Friedman has, is the result of the accident that she sustained on 
May 15, 1956. 

Q. Now, Doctor, assuming all that still, and having in mind that it 
is now almost four years since the accident, can you state whether, in your 
opinion, with a reasonable degree of certainty, the injury to her back as 
you described it and her present complaints will be permanent? A. It is 


300 my opinion that after having seen Mrs. Friedman for a period of 


almost four years, through varying conditions, and having examined her 
repeatedly. I feel that Mrs. Friedman has a permanent disability of her 
back as a result of this injury. 

Q. Doctor, is there anything that can be done for her medically ? 
A. I have tried every new type of medication that has come out for the 
relief of muscle pain and spasm -- 

MR. SWINGLE: I object to this not being responsive, Your Honor. 

MR. McMENAMIN: I think he is trying to answer it. 

THE COURT: Well, the question is; -- Do you understand the 
question, Doctor? 

BY MR. McMENAMIN: 

Q. Whether or not, in your opinion, there is anything that can be 

done for her medically, so far as this permanent condition is concerned, 
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at this time? A. I know of nothing else that can be done at the present 
time that has not already been tried. | 
Q. Doctor, I show you Plaintiff's Exhibit No. 11 for identification, 
which is a bill sent from your office. Will you look at it, please, and tell 
us whether or not this bill is for the services that you described and that 
you performed? A. This is a bill I rendered Mrs. Caroline Friedman 
for services rendered to her beginning May 15, 1956. through the 


present time. 
Q. And, Doctor, this bill is itemized but the total here is $858. 


Can you tell us whether or not that is a fair and reasonable charge for the 

services rendered? A. I fell that this is a fair and reasonable charge for 

the amount of service rendered to Mrs. Friedman over the past four years. 
MR. McMENAMIN: Your Honor, at this time we offer Plaintiff's 


Exhibit No. 11, which is the bill for $858. 
MR. SWINGLE: Let me see that, please? 
(Brief pause.) 
MR. SWINGLE: I make objection as to the last two items that are 


on there. | 


(Whereupon, statement in question was shown to Mr. Clark.) 
MR. CLARK: I object to the last two items, Your Honor. 
THE COURT: Let me see the exhibit, please. 
(Whereupon, the exhibit was handed up to the Court.) 
BY MR. McMENAMIN: | 
Q. Doctor. one more thing. When she was in the hospital the 
first time, right after the accident, and had the indication of concussion, 
and from the history that you got. was there any history of her having 
been unconscious in the accident? A. I don't recall any unconsciousness. 


She stated she was dazed, but not unconscious. 
Q. Would a person necessarily have to be unconscious to have a 


concussion? A. No, sir. 
MR. McMENAMIN: That is all. 
THE COURT: What do you say, Mr. McMenamin, abone the last 


two items? 
MR. McMENAMIN: I didn't notice -- 


THE COURT: $25 each. 

MR. McMENAMIN: We have no objection to those two being 
stricken, Your Honor. 

THE COURT: All right. The exhibit will be received in evidence 
with the last two items stricken. 


(Plaintiff's Exhibit No. 11, previously 
marked for identification, was re- 
ceived in evidence.) 


MR. McMENAMIN: That will make it $808. 

You may examine. 

CROSS-EXAMINATION 
BY MR. CLARK: 

Q. Doctor Thomas, you sent this lady to Dr. Feffer because he was 
an orthopedic specialist, did you not? A. That is right. 

Q. And if I told you that Dr. Feffer said he didn't know what caused 
her condition after July the 27th of 1956, he could find no objective signs 
to cause her condition, what would you say as to that? A. I would say I would 
have to disagree with Dr. Feffer. I have seen Mrs. Friedman repeatedly 
and I have found tenderness repeatedly and I have found muscle spasm re- 
peatedly, which I have found many, many times, and I cannot agree with 
Dr. Feffer at this time with respect to this matter. 

Q. If I told you that Dr. Rizzoli, on his examination of this lady, 
never found any muscle spasm except tenderness when he pressed and 
she told him that it hurt, would you agree with him? A. I have seen Mrs. 
Friedman. 

Q. Iam asking you if you would agree with Dr. Rizzoli. He says 
he never found any muscle spasm. A. I still say that I found muscle 
spasm. 

Q. Now, what kind of medicine did you give Mrs. Friedman? A. I 
gave her sedation. : 

Q. What was the sedation, morphine, codeine, or what was it? A. 
I gave her thorazine, gave butazol. 

Q. What is thorazine? A. Thorazine is a sedative, something 
which relaxes people. 
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Q. Is that a pain reliever? A. You didn't let me finish. You asked 
me what medication I gave her. That was one medication. I haven't finished. 

Q. All right. A. I gave her medication for pain, codeine, empirin, 
she had demerol by mouth on occasion because of pain being severe. She 
received various types of muscle relaxants, soma-lexon, and at present 
she is taking parafon. | 

Q. Now, do you have a list of the prescriptions mae gave her and 
what they were composed of? A. I don't keep a list of the prescriptions I 
give anyone. | 

Q. Do you have a list of any? A. I have a list of the medication 
prescribed, as I saw it. | 

Q. Did you ever prescribe glycerine suppositories for her? A. It 
is conceivable that I did. I don't have a record of that in my notes. 

Q. Did you ever prescribe calomine lotion for her ? A. I could have 
prescribed calomine lotion for her. | 

Q. You have no record of it, do you? A. No, sir. I don't. 

Q. Did you ever prescribe milk of magnesia for her? A. I may 
have told her to take it for a laxative. I don't ordinarily write a prescrip- 
tion for it. 

Q. Was there anything about her condition that needed her to take 
a laxative that contributed to the accident? A. One gets constipated from 
taking codeine particularly. | 

Q. Every time you give her codeine you have to write a new pre- 
scription? A. That's right. | 

Q. How many preparations did you give her over this period of 
time for codeine? A. I have no idea or no way of recording that. 

Q. You can tell us approximately, can't you? We don't want you 
to give an exact answer. A. I don't know, perhaps 15 or 20. 

Q. Over a period of four years? A. Yes. 

Q. And that is all? | 

Now, you think that would be sufficient to keep her constipated 
for four years so she had to buy milk of magnesia and eerntion 
continually for four years? | 
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MR. McMENAMIN: That is not the evidence, Your Honor. 

MR. CLARK: Well, look at these records, then. 

THE COURT: Wait just a moment, gentlemen. 

MR. CLARK: I am sorry, Your Honor. 

THE COURT: The Doctor may answer the question. 

THE WITNESS: I would say, in answer to that question, that amount 
of codeine should not require that much laxative. 

BY MR. CLARK: 

Q. Do you give your prescriptions a number? A. A number? 

Q. The prescriptions you write, do they have a number? A. Just 
my registration number for narcotics. 

Q. What is your registration number? A. 3778. 

Q. 3778? A. Yes. 

Q. Did you ever prescribe Oliphant tablets for this lady? A.I 
can't recall. I have no record of that. 

Q. Of course Bufferin is something you buy without prescription, 
it is like buying aspirin tablets, isn't it? A. Yes, sir. 

Q. Would you look at some of these slips that have been marked 
as Plaintiff's Exhibit 18, all of them, and tell me, if you can recognize 
among these any prescriptions that you gave this lady to have filled? 

It says, "Rx" with a number. Does that mean prescription or 
what does that mean? A. That is the prescription number of the pharmacist. 

That has nothing to do with the physician. I cannot tell from these 


designations what they are, except my name is on this one (indicating). 


When you have just a prescription number, I couldn't tell whether it was 
mine or not. 

Q. There is nothing you can distinguish that would indicate whether 
it was your prescription or not? A. Not from these records. 

Q. Except the several that have your name on them, as this slip 
has Dr. Thomas on it? A. That's right. These others just have -- the 
only way to check that would be going back to the pharmacy and seeing 
the original prescription. 


BY MR. SWINGLE: | 
Q. Doctor, may I see the record that you were referring to as you 
were testifying ? : 
(Whereupon, the witness handed counsel his records.) 
MR. SWINGLE: Would Your Honor indulge me a few moments ? 
THE COURT: Certainly. | 
(Brief pause.) | 
BY MR. SWINGLE: | 
Q. I notice in here, Doctor, there appears to be an X-ray examina- 
tion on March 19, 1957 of the spinal area. Did you order that? A. Yes, 


sir. 


| 
Q. Did you look at those x-rays? A. Yes, sir. 
Q. And what was the conclusion as to the condition of the spine? 


A. There was a mild scoliosis of the dorsal spine but no other evidence of 


any abnormality. 
Q. The spine has a normal appearance? A. Aside from the scoliosis. 
Q. Isee. Now, Doctor, did you go into the background of this lady's 
| 


history with reference to other occurrences which may have resulted in 
injury to her back? A. As far as my knowledge goes, there was no history 
of any other injury that had affected this part of the back previously. 
Q. What part did you understand had been affected? A. I believe 
Mrs. Friedman said that she had had an injury to the coccyx sometime pre- 
vious to the time she was under my care. 
Q. When did you learn of that? A. I can't say exactly but some- 
where -- it is in my background information. | 
Q. That wasn't right at the beginning, was it, when she first came 
to you? A. No, I don't believe so. 
Q. Did she tell you about having a fall in September of 1955 when 
she fell to her knee? A. No, she did not tell me that. 
Q. And did she tell you about an occurrence in 1950 when she 
fell in the Grand Union Store in New York City? A. No, she did not tell 
me that, either. 
Q. Now, would these other accidents I have just mentioned have any 
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bearing on her present complaint? A. Just your description of the acci- 
dent, you are describing to me, can give me no information upon which to 
make an evaluation. 

Q. I see. All right, now, between the end of 1958 and the end of 
1959, how many times did you see Mrs. Friedman? A. The end of "58? 

Q. Yes. A. I saw Mrs. Friedman in May of 1959, June of '59, 
October, November and December of '59, February and March of 1960. 

Q. So that is seven times, then? A. Well, some of those months 
there was more than one visit. 

Q. How many times altogether. then? A. Nine times. 

Q. That iis when -- what time in 1958? A. December 10 was 
the last time I saw her in 1958. 

Q. Up until the present day? A. March 11, 1960 is the last time I 
saw her in the office. 

Q. Now, the reason yu called in -- I will ask, first, this: You did 
call in Dr. Feffer? A. Yes, I did. 

Q. You also called in Dr. Rizzoli? A. Yes, I did. 

Q. And you wanted their advice with respect to this lady's con- 
dition because you didn't feel as competent as they with respect to this 
condition? A. I called them in to get another opinion about the patient 
aside from my own. 

Q. And did you take heed of what they had to say about what they 
found? A. Yes, at the time I called them in. 


Q. And what was your reaction when these doctors told you that 


they found no muscle spasm? A. The only report I have from Dr. Feffer. 
in my file, indicates that he did find muscle spasm at that time. What the 
subsequent situation was, I have no written report from Dr. Feffer. 

Q. With respect to Dr. Rizzoli, what do you have to say? A. I have 
discussed this case with Dr. Rizzoli and he has told me what his findings 
were and I have had to disagree with him because I have found muscle spasm 

repeatedly. 

Q. In other words, every time you saw her you found muscle spasm? 
A. Yes, sir, with the exception of sometimes when the muscle spasm was 
absent. 
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Q. How many times was that? A. That was, I believe, in 1957 -- 
I mean, in 1958, on a few occasions. She had received some nerve blocks 
in 1957 or 1958, and following these nerve blocks there was some relief of 
the muscle spasm and the pain, and it was at that time that the muscle 
spasm was absent. | 

Q. Now, the examinations by Dr. Rizzoli were not after those peri- 
ods, were they, of nerve blocks? A. I would have to check the record to 
see. 

Dr. Rizzoli never saw her immediately after the nerve block. 
She had one nerve block in May and then he saw her in J une, about a 
month later. I don't believe he saw her immediately following a nerve 
block. 

Q. Thank you, Doctor. 

MR. CLARK: May I ask a couple more questions, 

THE COURT: You may. 

BY MR. CLARK: 

Q. Dr. Thomas, the coccyx is the small part of the backbone that 
is located right at the tip of the spine, is it not? A. Yes, bir. 

Q. Now, she did tell you about injuring that portion of her body 
prior to this automobile accident, did she not? A. Yes. 

Q. Well now, do you agree, if I told you Dr. Feffer said that the 
injury which he found in this lady could be caused by a lick on the head 


‘Your Honor ? 


down or from the bottom up, or as described, sitting down hard, would you 
agree with him to that extent? A. A single type of injury can be caused by 


many different causes. : 
Q. Would you agree with Dr. Feffer that the injury that you and 
he, and you say Dr. Rizzoli, found in this lady could be caused by a hard 
sitting down, which might injure the coccyx and also could be caused by 
a lick on the head? A. If it were quite a forcible blow. It would have to 


be a forcible blow. 


Q. Now, to injure the coccyx, which is a bone, it would have to be 
by a forcible blow, would it not? A. Not necessarily. 
Q. Would you agree with Dr. Feffer when he said this lady could 
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have sustained this injury by the raising of a window? A. Well, I have 
never seen that happen. I guess everything is possible but as far as Iam 
concerned, it would be very unusual. 

Q. Now let me ask you this: You know the firm of Groover, Christie 
& Merritt in this town, do you not? A. Yes, sir. 

Q. And what is their specialty? A. They are x-ray -- it is an x-ray 
laboratory. 

Q. And you know Dr. Paul O'Donnell, do you not? A.I know the 
name, I don't know the gentleman. 

Q. Now, if I told you that -- strike that. 

The condition which you saw in this lady existed on June 13 of 
1956, did it not? A. Yes, yes. 

* * * * 
MARY G. MISTRETTA 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MCMENAMIN: 

Q. Would you please state your full name and address? A. Mrs. 
Mary G. Mistretta, 283 South Main Street, Pittston, Pennsylvania. 

Q. Pittston, is that, did you say? A. That's right. 

Q. And how do you spell your last name, please? A. Mistretta, 
M-i-s-t-r-e-t-t-a. 

Q. What is your occupation? A. I am a housewife. 

Q. Are you any relation to the plaintiff here, Mrs. Caroline Fried- 
man? A. Yes, she is my sister. 

Q. Now I would like to draw your attention to the time preceding 
the date of May 15, 1956, and going back in the period before that to No- 
vember 1955, and ask whether or not you had seen your sister in that six- 
or seven-month period? A. Do you mean before November of 1955, if I 
had seen her? 

Q. If you saw her between November of 1955 and May 15, 1956? 

A. Yes, I did. I saw her in March of 1956. 


Q. Now, where did you see her? A. I saw her at home in Pennsyl- 


vania. 
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| 
Q. And at that time how long did you see her, for what period of 
time? A. About one week. 
Q. Now, during that time, will you tell us whether you saw her daily 
or how often? A. I saw her daily. She lived with us. I mean, she stayed 
there. | 
Q. And at that time were you able to observe -- are ryou able to tell 
us whether or not from what you could see, what her health was? A. Her 
health was very good. She was able to do everything that she always did 
when she came home. | 
Q. Such as what? A. Household chores that we all do every day 
like cooking, washing dishes and making beds and dusting and everything 
that goes to making a house livable. | 
Q. Now, do you have any knowledge of your sister being in an 
automobile accident May 15, 1956? A. Yes, Ido. | 
Q. When, after that, was the first time that you saw her and where ? 
A. I saw her at Selby Bay Yacht Club at Edgewater, Maryland. the latter 
part of June of the same -- 1956, 
Q. Let me digress from that date and go back. 
Have you ever seen her at the Selby Bay Yacht Club 
Yes, I did. 
Q. When was that? A. I saw her in August, 1955. 
Q. And for how long -- for what period of time? A. About four or 
five days. 
Q. And during that time, August of 1955, do you know down there 
at Selby Bay Yacht Club, can you tell us whether or not you were able to 
observe your sister to tell us the condition of her health then? A. Her 
health was very good. Excellent, I would say. | 
Q. Do you know what she was doing? Did you see her every day? 
A. I saw her every day. I stayed with her. She was preparing for a large 
party which was going to take place that weekend and she was making 
roasts, washing these large pots and pans, and she was cleaning them 
when was through roasting, and doing the dishes, dusting, she had to take 
care of the rooms that were there, and she was very busy, I would say. 


before that? A. 
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Q. Now then, coming up to when you said you saw her after the 
accident, can you say that was in June? A. That's right. 

Q. In June of 1956? A. That's right. 

Q. And for how long a period of time were you down there to see 
her then? A. Between three and four days. 

Q. What were you able to observe so far as the condition of her 
health was concerned? A. Well, at that time she was very sick. She 
was -- she had to wear a brace. She was very uncomfortable. I had to 
help her put her clothes on. She was having trouble lifting her arms and 
she was taking medication. 

Q. When did you see her next? A. I saw her in September of the 
same year. 

Q. September of 1956? A. That's right. 

Q. Whereabouts, please, Mrs. Mistretta? A. I saw her, she was 
at the Bellevue Apartments at New Alexandria, Virginia. 

Q. For how long a period of time did you see her then? A. About 
the same time, about three or four days. 


Q. And was she well then? A. No, her condition hadn't improved 
from the last time I saw her. 

Q. Then when was the next time you had seen her? A. November -- 

Q. Of 1956? A. Of 1956. 

Q. Where was that? A. At Bellevue Apartments in New Alexandria, 
Virginia. 

Q. How long was your visit there? A. About the same time, about 


three or four days. 

Q. Were you able to observe your sister then? A. Yes, she was 
trying to do away with the brace. She would leave it off for a while and 
would become very uncomfortable and had to rest quite a lot. 

Q. And then was the next you saw her? A. I saw her the latter 
part of January or the beginning of February. 

Q. Of -- A. Of 1957. 

Q. Where was that? A. At Bellevue Apartments. 

Q. How long was your visit then? A. My visit then was about three 
days, three or four days. 
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Q. And had your sister's condition improved, so far as you were 


able to observe? A. No, she hadn't improved at all. She was using hot 
packs to relieve the pain in her back and she was resting quite a lot. 

She couldn't do the things she ordinarily would do for herself all the time. 
She would try very hard but she couldn't do them. 
Q. When did you next see her? A. I saw her in June of 1957. 

Q. Where was that? A. At Bellevue Apartments in New Alexandria, 
Virginia. | 

Q. How long was your visit there at that time? A. A week. 

Q. This was in June -- were you able to observe her at that time? 
A. She was trying very hard to do without the brace and one time I saw her 
on the floor, she was putting it on and I had to go to help her, and she had 
quite a lot of pain and she was practically crying. | 

Q. When was the next you saw her? A. I saw her i December of 
1957. 

Q. Where was that? A. In Pennsylvania. | 

Q. In Pittston, there? A. That's right. 

Q. For how long a period of time was she there? nN I saw her at 
-- the 26th, the 27th and half of the 28th, half a day of the 28th. 

Q. What was the occasion of her being there, if you know? A.I 
was married on the 28th and left that afternoon about one or two o'clock. 

Q. Well, in that two and a half days or so, were you able to make any 
observation of your sister then, anything that could indicate the condition 
of her health? A. The night before I was married I came Te and saw her 
lying on the floor, sleeping on the floor. | 

Q. Without relating any conversation, were you able to determine 
the reason for her doing that? A. Yes, she was sleeping on the floor for 
relief of pain on her back. | 

Q. When was the next time you saw her? A. I saw her when her 
husband died. She brought her husband's body home to be buried. He 
died on the 13th of September and she came home on September 14th of 
1958. 

Q. And for how long a period of time were you able to observe her 
then? A. She was home about a month. 
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Q. Were you living in the same town, the same house, or what ? 

A. Yes. I was living with my mother when I got married and she came 
home to stay with us. 

Q. So, how often would you see your sister during that month? A. 
Every day. 

Q. Had her condition -- did she get well by that time ? A. She 
was 2 little better but she was still uncomfortable. She would sit very 

slowly and get up very slowly, but she tried to rest a lot. 

Q. When, then, was the next time you saw her? A. She came back 
to live permanently with us December of 1958. 

Q. And for how long a period of time, then, after that, were you 
able to observe her? A. Well, she stayed with us until March of 1958 and 
then the family moved out and lived a few blocks away until September of 
1958, rather, September of -- just a minute -- of 1959. Did I say 1958 
before? I wanted to recall that. That was March of 1959 to September 
of 1959. 

Q.I see. All right. 

During that time, the thing I want to ask is whether or not you saw 
your sister sufficiently or enough times during the month or week or so 
to make an observation of her. A. Well, I saw her, not every day, I would 
say, but I saw her on the average of maybe three times a week, but we 
lived very close. I could walk up to her home and she could get down to 
our place very quickly. It was just a few blocks away. 


Q. Without going into each time and so forth, and up to the present 


time, have you been able to observe your sister recently within the past 
several months? A. Yes. 

Q. And are you able to observe, and going in relation to the way 
she was before May 15. 1956, are you able to observe whether or not she 
is the same as she was before this automobile accident? A. She is not the 
same. 

Q. In what way is she not the same? A. Well, she used to work 
many, many hours, long hours. She was tireless, and she had a lot of 
energy which she doesn't have now. And she is slower and she doesn't 
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do the things she used to do before. 
* * * * 
CROSS-EXAMINATION 
BY MR. CLARK: | 
Q. Now, the times you visited your sister down at the Yacht Club 
and over in Alexandria, she didn't have any hired help to assist with the 
housework or anything like that, did she? A. I didn't hear your question. 
Q. I said, at the time you visited your sister down at the Yacht Club 
and in Alexandria, she didn't have anybody to assist with the housewor 


she was doing that herself, wasn't she? A. In Selby Bay, when I went 


there in June, she did most of the work herself. 
Q. And when you went to Alexandria, she did her eenerone herself, 
didn't she? A. She had someone -- that is why I went there, to help her. 
And then I knew that she had a girl come in to help her do the work that 
she -- 
Q. Now, how long did you stay in Alexandria with her? A. Well, 
I stayed at Alexandria at different intervals for a period of three to four 
days. 
Q. Different intervals for a period of three to four days? A. That's 
right. 


Q. Well, it wasn't your purpose to do the housework, was it? A. 
No, just to help her, very little, enough to make her get by. 

Q. How many times in the summer of 1956 did you visit her in 
Alexandria? A. I visited her in 1956 at Alexandria -- of the summer of 
1956 -- I visited her in June and September. 

Q. Then you were there twice in 1956 in Alexandria, is that right ? 
A. That's right. | 

Q. And how long did you stay each time? A. At Alexandria in 
June -- now, just a minute. I am getting confused, because in June of 

1956 I did not see her at New Alexandria, TEES I saw her at 
Selby Bay in June of 1956. 

Q. When did she move from Selby on the Bay? sg She moved about 
that time. She was moving about that time. 
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Q. And you saw her once at Selby on the Bay, is that right? A. No, 
I saw her twice. 

Q. Twice on Selby on the Bay? A. I saw her in August of 1955 and I 
saw her in June of 1956. 

Q. Confining ourselves to the time after this supposed accident in 
which she was injured, which was May 15, 1956 -- A. That's right. 

Q. You saw her in June of 1956 at Selby on the Bay? A. That's 
right. c 
Q. When did you next see her? A. I saw her in Alexandria, New 
Alexandria, in September. 

Q. All right. Now, how long did you stay at Selby on the Bay? A. 
Not too long. 

Q. Well, was it a day, a month, a week? A. Three or four days. 

Q. How long did you stay in Alexandria in September? A. About 
three or four days. 

Q. When 'did you next see her? A. In November. 

Q. Where was that? A. At New Alexandria, Virginia. 

Q. How long did you stay there then? A. About three or four days. 

Q. And you say your reason that you came there was to assist her? 


A. She was sick. Ordinarily my mother would have gone. 


* * * a 


Whereupon, 
PAUL J. O'DONNELL 
called as a witness on behalf of Defendant Phillips and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CLARK: 

Q. Mr. O'Donnell, will you state your name, please? A. Paul 
Joseph O'Donnell. 

Q. Where do you reside? A. My office or home? 

Q. Home. A. 4820 Glennbrook Road, Northwest. 

Q. What is your profession? A. Orthopedic surgeon. ' 

Q. And where is your office, Doctor? A. 915 - 19th Street, Northwest. 
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Q. Where did you go to medical school, Doctor? A. Georgetown 
University Medical School. | 

Q. Did you obtain your M.D. there? A. Yes, sir. 

Q. Where did you serve your internship, Doctor ? A. Emergency 
Hospital, Washington, D. C., Providence Hospital, Washington, D.C.,; 
Memorial Hospital, Worcester, Massachusetts, and Hopkins in Baltimore. 


Q. Do you have any specialty? A. Yes, sir. ! 

Q. What is it? A. Orthopedic surgeon. | 

Q. Have you had any special training for that? A. Yes, sir. 

Q. What is it? A. Two years of post graduate work in orthopedic 
surgery. | 

Q. Where was that? A. One year at Memorial Hospital and one 
year at Hopkins. | 

Q. And do you belong to any professional societies, Doctor? A. 
Yes, sir. | 

Q. Tell us what they are, and how you became a member of those 
societies or Boards. A. Well, Iam on the American College of Surgeons, 
Iam a Fellow of the American Academy, I am a diplomate of the American 
Board of Orthopedic Surgery, I am a member of the American Association 
of Orthopedic Surgeons, I am a member of the Southern Medical Associ- 
ation of Orthopedic Surgeons, and a member of the Washington Academy 
of Surgery. That is about all, sir. | 

Q. And how long have you been practicing your profession as an 
orthopedic surgeon? A. Since 1931. | 

Q. And all that has been in the District of Columbia ? A. Yes, sir. 

Q. Directing your attention, Doctor, to June 15, 1956, at my request 
did you examine Mrs. Caroline Friedman, the plaintiff in this case? 

THE COURT: Wait just a moment. So far as the plaintiff's counsel 
is concerned, or the defendant, is there any question about Dr. O'Donnell's 
qualifications ? | 

MR. McMENAMIN: No, sir. 

THE COURT: All right, you may proceed. | 


BY MR. CLARK: 

Q. Will you tell us the history that she gave you when you examined 
her? A. She stated, on May 15, 1956, she was a passenger in an automobile 
which was involved in a collision and she sustained an injury to her right 
shoulder and head. 

She was hospitalized at Emergency Hospital on May 17, 1956 for 
six days under the care of Dr. L. Thomas. The treatment consisted of 
bed rest. After three days in the hospital she complained of pain in the 
back and was strapped -- the back was strapped. 

The day following her discharge from the hospital, because of pain 

in the back, she was re-x-rayed. X-rays revealed a fracture at 
D-7. She was fitted with a brace. 

She was admitted to George Washington Hospital on the following 
Monday, May 28, where she remained until June 1, 1956. 

Q. Now, would you tell us what her chief complaints were when you 
examined her? A. I am quoting, "pain in back radiates from back to finger 
tips and toes.” 

"Head continues to bother me." 


"Right eye pains down into the nose and upper lip." 


"Right ear pains me." 

"Complete helplessness, cannot take care of myself." 

Q. Did she state anything further? A. At this point she stated that 
she could eat and wash her face without help, however, the doctor had 
ordered her to restrict her activities when she began wearing the brace. 

Q. Now, did you examine the patient? A. Yes, sir. 

Q. Will you tell us the results of your examination? A. Do you want 
me to read all of it or just the conclusion? 

Q. Tell us the examination you performed. A. The examination was 
made with clothes off, draping her on front. The patient was examined in 
an upright, prone and supine position. On standing, she stood erect without 

332 apparent discomfort. There was a very minimal amount of scoliosis, 
which is curvature of the spine, with convexity to the right in the dorso- 
lumbar angulation, which is in the mid part of the back. 
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Q. What do you mean by scoliosis? A. That is curvature of the 
spine. 
Q. In other words, this side was higher than the other ? A. Yes, 
sir. | 
Q. Continue. A. The right costo-humeral angle measured the 
breadth of two one-half fingers. Gluteal folds were equal and symmetrical. 
Forward bending was done very slowly and guardedly and was only possible 
to an angle of 15 degrees. Backward bending was approximately 25 per 
cent of normal. Lateral bending to the right and left was approximately 50 
per cent of normal. | 
Reflexes of the lower extremities were physiological, circumferen- 
tial measurements were equal. | 
Q. What do you mean by that? A. It means they were normal. 
Straight leg-raising test was negative bilaterally. | 
@. What do you mean by that? A. Extending the leg with the knee 
extended from the patient on the back and lifting the legs up in the air. 
Q. When you say the straight leg-raising test was| negative bi- 
laterally. do you mean that is normal? A. Yes, sir. | 


Muscle power was equal. Sensation was normal. She localized 
the pain as changing at intervals, having its origin at the ‘level of the angle 
of the scapula, then again at a level two inches above the angle of the scap- 
ula. 
Q. Where is the scapula? A. The scapula is the wingtip bone on 


the back part of the shoulder, up in this area (indicating). | 
She stated at intervals she gets terrific spasms that radiate down 
to her fingers and toes. | 
Medical examination of the upper extremities was normal. Re- 
flexes were physiological. Grip of the hands was equal. 'There was no 
limitation of motion of the joints of the upper extremities. 
Q. Now, were x-rays taken and prepared by you at that time ? 
A. Yes, sir. 
Q. What were the results of the x-rays? A. The x-rays taken by 
Drs. Groover, Christie & Merritt and read by -- | 
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MR. McMENAMIN: Your Honor, I object unless he read them 
himself. 

THE COURT: The objection is sustained. 

BY MR. CLARK: 

Q. My question is: Did you read the x-rays? A. I did, sir. 

Q. As a result of your reading the x-rays, what, if anything, did 
you find? A.Examination of the dorsal spine shows no demonstrable 

injury or disease. 

Q. After’ this did you come to any conclusion in this matter? 
A. Yes, sir. 

Q.Tell us what that was. A. Examination of the right shoulder and 
pack was objectively negative for recent bone or joint injury. 

Q. When you say objectively negative, that is, you can find nothing 


objective or anything that you can put your finger on -- which would re- 


sult in her complaints? A. Yes, sir. Except the limitation of motion of 
the spine in forward, backward, and lateral bending to the right and left. 

It was my impression that the greater part of the limitation of 
motion was intentional. Some of it could have been the result of wearing 
the reinforced corset. 

Q. Dr. O'Donnell, I will ask you if you subsequently saw this lady ? 
A. On November 6, 1959. 

MR. SWINGLE: May I interrupt and ask the Doctor if he will speak 
a little louder and a little slower? 

THE COURT: All right. 

BY MR. CLARK: 

Q. You say you examined her on June 13th and November 6 of 1959? 
A. Yes, sir. 

Q. And will you tell us the history that she gave you then? A. At : 
this time she stated her usual occupation is that of a graduate nurse. 

MR. McMENAMIN: That is not the history; I object. 

THE COURT: All right. 

BY MR. CLARK: ; 
Q. Will you tell us what she stated to you at that time with reference 
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to her occupation. A. At that time she stated her usual occupation is that 
of a graduate nurse. 
Q. Did she say whether or not she had been employed at that job? 
A. She stated she had not been employed since her marriage in 1952. 
Q. Did she say anything about returning to her occupation? A. She 
stated she was anxious to return to her former occupation, that of a gradu- 


ate nurse. 


Q. What other supplementary history did she give you? A. She 
made a correction in that the first time that I saw her she stated that her 
X-rays were not taken at Emergency Hospital but were made at the Farragut 
Medical Building and at Dr. Feffer's office. 

Q. What other history did she give you? A. She stated, since June 
13. 1956, she had been hospitalized at George Washington Hospital on two 
occasions and had been seen at the out-patient department at that hospital. 
She had a myelogram at George Washington Hospital. On at least two oc- 
casions she had nerve blocks. She had nerve blocks by Dr. Thomas on 
several occasions. She had moist heat treatments three times a week for 


more than a year. 

She received diathermy treatments from Dr. Thomas. She wore a 
brace for a long time and stated she still wears it at intervals to get relief. 
She stated she has had no serious ailments or operation since June 13, 1956. 

Q. What were the complaints she had on November 6, 1959? A. "Pain 
in the upper spinal area. When I use my shoulders, or any activity seems 
to aggravate spinal area. | 

"Girdle-like pains in chest. 

"Pains on right side of back." : : 

Q. Now, did you examine her at that time? A.I did. 

Q. Will you tell us what your examination consisted of? A. Costo- 
humeral angles were equal and symmetrical. She localized the level of 
discomfort as being at approximately D-8. She stated that! pressure to 
this area relieves the pain. There was a full range of motion of the dorsal 
spine on lateral bending to the right and left and rotation to the right and 
left. 
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On lateral bending to the right she complained of pain about D-7 
or D-8, and she also complained of discomfort in the area between the 
angle of the right scapula and the spinous processes. 

She stated that wearing a brassiere was uncomfortable. Sensation 
of the back was normal. 

She also complained of girdle-like pains and stated that pressure 
relieves them. She demonstrated by pushing on the lower ribs and compress- 
ing same. She stated that pain was on both sides but was more Severe on 
the right side. She stated the pain started from the back and radiated to 
the front. 

She is under the impression that the myelogram was negative. 

Q. Did you have x-rays made of her at that time? A. Yes, sir. 

Q. And did you read those x-rays? A. Yes, sir. 

Q. What were your findings? A. X-rays of the dorsal spine shows the 
slightest and minimal curvature of the upper portion of the spine with the 
convexity to the right and the lower aspect of the spine shows a slight re- 
versal to the left. 

There is a very early osteophyte involving the antero-inferior margin 
of D-12. 

Q. What do you mean by a very early osteophyte? A. Spur. 

Q. What is a spur? A. A little over-growth, proliferation of bone. 

Q. Is that the beginning of arthritis? A. It is a type of arthritis. 

Q. Is that something that would be liable to cause pain? A. My im- 
pression is that, not having reviewed these x-rays for some time, that it 
was a very small one and probably would not be associated with pain. 

Q. What was your conclusion after examining this lady? A. The 
patient was again x-rayed and they revealed early osteophytes involving 
the inferior margin of D-12, although clinically she has no symptoms re- 
ferrable to this area. Her symptoms are all referrable to D-7 and D-8. 

It was my impression that neuromuscular examination of the back 
was objectively negative. I was unable to give a reasonable explanation 
for her subjective symptoms, especially in view of the fact that the myelo- 
gram was negative. 
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MR. CLARK: You may examine. 
CROSS-EXAMINATION 


BY MR. McMENAMIN: | 
Q. Doctor, in your specialty in training, in addition to being in the 


different hospitals and training as an orthopedist, I suppose you also study 
a lot of medical text books and so forth? A. A fair amount, yes, sir. 

Q. And I suppose even today you keep up with the modern ones as they 
come out, most of them? A. No, sir, not so much with the text books as 
with the Journals. 

Q. You keep up with the Journals pretty well? A. Yes, sir. 

Q. Doctor, are you familiar with "The Management of Fractures. 
Dislocations and Sprains" by Dr. John Albert Key, Clinical Professor 
Emeritus of Orthopedic Surgery, Washington University School of Medicine, 
and Dr. H. Earle Conwell, Associate Professor of Orthopaedic Surgery, 
University of Alabama School of Medicine? A. There havel been many edi- 
tions of that book. I am not familiar with all of them; I am familiar with 


some of them. | 
Q. It has gone now to the 6th edition, 1956. Are He familiar with 
that? A. The 6th edition? 
Q. Yes. A. That, I don't know. 
Q. You are familiar with Key and Conwell's book? A. Yes, sir. 
Q. And, Doctor, what about two authoritative books written by Dr. 
Lewin, Philip Lewin, Professor Emeritus and formerly Chairman of 
Orthopedic Surgery, Northwestern University Medical School ? One of 
them was "The Back and Its Disc Syndromes." Are you familiar with that 
book? A. I have read it and am vaguely familiar with it but not too familiar. 
Q. Then another authoritative book he wrote called "Backache and 
Sciatic Neuritis." A. I don't remember that text. | 
Q. Doctor, you examined this plaintiff here twice and you said that 
was at the request of either both defendants or at least one of them? A. 


Yes, sir. 
Q. Doctor, you often make physical examinations on behalf of de- 
fendants, do you not? A. How often is often? I mean, I can't answer that. 
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Q. Well, how many would you say you make in a day? A. I would 

say I am [requested to make about 25, and I average about 10. 

Q. A day? A. A week. 

Q. So that would be about -- if my arithmetic is right -- about 500 
a year, is that right? A. Well, no; I am away for approximately one month. 

Q. Then that would make it between 400 and 500 a year. is that 
right? A. Let's see. I would say roughly that, yes. 

Q. Doctor, do you examine them for orthopedics only? A. Yes, sir. 

Q. And you do have some knowledge, though, Doctor, do you not. 
of differential diagnosis? A. I hope so. 

Q. Doctor, do you know the authoritative work entitled, "Index of 
Differential Diagnosis of Main Symptoms," by various writers, and edited 
by Dr. Herbert French, Consulting Physician, Geise Hospital, London? A. 
No, sir. 

Q. Did you, when you examined this plaintiff, did you palpitate 
the spine to determine evidence of tenderness? A.I did. 

Q. And there was indication of tenderness? A. Not that I remember 
at this time. If it was very impressive I would have recorded it. 

Q. She at least told you she had tenderness of the spine, is that 
right ? 


MR. SWINGLE: Will you speak louder? I-can't hear you. 
BY MR. McMENAMIN: 
Q. Did she tell you she had tenderness in the spine or pain in the 


spine? A. Yes, sir. 

Q. And pain or tenderness in the spine due to injury may be the 
expression of either organic or functional disease, would it not? A. Yes, 
sir. 

Q. Organic disease would be one indicating that the structures of an 
organ are affected, is that right, as distinguished from purely functional? 
A. Yes, sir. 

Q. Doctor, what is a vertebra? A. A vertebra is a bone in the back. 

Q. Would a fracture of a vertebra, that caused disease, be called 
or classified as'an organic disease or functional disease? A. A fracture 
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of the vertebra would be classified as an organic disability or disease. 
Q. Doctor, would chronic strain of the back be classified as organic ? 
A. I think it would be very difficult to classify it as organic or func- 


Q. Doctor, what are girdle pains? A. Girdle pains? 
Q. Yes, sir. A. Pains that go around the girdle. 
MR. McMENAMIN: Excuse me a second, Your Honor. 
THE COURT: Certainly. | 
(Brief pause.) 
BY MR. McMENAMIN: 
Q. Doctor, I have here Dr. Lewin's book you said you were familiar 
with, The Back and its Disc Syndromes," a 1955 book by Dr. Philip Lewin, 
Professor Emeritus and formerly Chairman of Orthopedic Surgery, 
Northwestern University Medical School. Page 261 states: 
‘when the body of a vertebra is crushed or flattened it is 


described as a compression fracture. Such fractures are caused 


by severe violence applied to the long axis of the spine or while 
the spine is forcibly flexed. 
"A large number of compression fractures due to force of the 
latter type are the results of automobile accidents in which the 
head of a person sitting in the back seat hits the top of the automo- 
bile when the car suddenly strikes a bump or collides with another 
object. 
"Vertebral fractures may cause few clinical signs in the 
early stages. The symptoms are pain, tenderness, disability and 
deformity. Tenderness over the site of the injury is the most fre- 


quest and positive sign. 

"Shock is indicative of complaints of complicating injuries. 
Injury to the spinal cord due to hemmorhage, adema, or persistent 
bone pressure is common. Early symptoms and signs of compres- 
sion fracture of the spine may be obscured by the general shock 
caused by the accident and the pain of the associated bruises or 


fractures. Muscle spasm is common." 
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Do you agree or not agree with that statement, Doctor? A. Some 
of it I agree with, some of it I disagree with. : 

Q. Will you tell us what you don't agree with? A. I don't remember 
the details but one of the things you mentioned in the early part of the 
paragraph is that pain at the injured site is a sign; pain is never a sign. 

It is a symptom. s 

Q. That is the only disagreement with it? A. I mean, after we have 
one disagreement -- I tried to pay attention but it was long. 

Q. All right, sir. 

MR. CLARK: If it please the Court, I suggest that he pass that 
article to the Doctor and let him see it. 

THE COURT: Yes, the Doctor may see the book. That is, if the 
Doctor cares to see the book. 

MR. McMENAMIN: I have no objection to the Doctor seeing the 
book. 

THE WITNESS: I am not anxious to see it.. I mean, that is one 
man's opinion. 

BY MR. McMENAMIN: j 

Q. Doctor, in your report, the second -- well, both reports, particu- 
larly the second, in the first report you stated that you noticed a scoliosis 
which you described as a lateral curvature? A. Yes, sir. 

Q. And in the second report you stated in examining the x-ray, the 
last x-rays, examination of the dorsal spine shows the slightest and mini- 
mal curvature of the upper portion of the spine with the convexity to the 
right and the lower aspect of the spine shows a slight reversal to the left. 

Now, Doctor, isn't that an objective finding? A. Yes, sir. 

Q. Doctor, does compression fracture of a vertebra -- is that a 
crushing type of fracture? A. Is it a what type? - 

Q. A crushing type of fracture? A. You mean the cause of it? 

Q. No. Would you state it as a crushing type? A. It depends on 
what type it is. You might have a transverse or spinous fracture. 

Q. I am talking about compression fracture. A.Of the vertebra, 
yes, sir. ‘ 
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| 
Q. The boney vertebra is surrounded and involved in soft tissue 


muscles, ligaments and nerves, is that right? A. Yes, sir. 

Q. And any force that would cause an injury or compression of 
the compression fracture would have to go through that soft tissue sur- 
rounding the bone to get to it, wouldn't it? A. No, sir. It can be direct 
force. 

Q. Direct force to the bone, directly from the outside? A. Yes, sir. 

Q. How could that happen, Doctor? A. By a direct blow. The other 
would be an indirect violence. 

Q. Well, how, though, could the direct blow have anything -- get 
directly to the bone without going through the surrounding tissue? A. Be- 
cause posteriorally there is very little soft tissue between the spinous 

process and the skin. | 

Q. There isn't any? A. Very little, I said. | 

Q. There is some? A. Some, yes, sir. | 

Q. So, any blow would have to go through that soft!tissue? A. 
Would have to go between the skin and bone and soft tissue? 

Q. Yes, sir. A. Yes, sir. | 

Q. Thank you. | 

Doctor, it doesn't necessarily follow that when a bone heals, for 
example, of a compression fracture, that a bone heals just because some of 
the [soft] tissue parts have #M[healed], does it? A. Doesn't necessarily 
follow, no, sir. 

Q. And, too, it doesn't follow that because the none heals the 
nerves and other parts have healed? A. It doesn't necessarily follow. 

Q. The x-rays that you looked at, that you mentioned, and you gave 
your report on, in expressing your opinion, they showed the bone but they 
don't show the soft tissues with sufficient detail and clarity for diagnosis 
or diagnostic purposes, do they? A. No, sir, no x-ray does. 

Q. In fact, the nerves which carry the pain impulses are not shown 
in the x-ray at all, are they? A. No, sir. 

Q. And you know nothing of the condition of the soft parts of this 
plaintiff at this time, do you? A. No, sir. 
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Q. Doctor, one of the medical associations that you are a member 
of is the Southern Medical Association? A. Yes, sir. 

Q. What does that -- what territory does that cover? A. Southern 
States. 

Q. Doctor, you stated that you do keep up with your medical -- that 
is, the Journals, the late Journals? A. Yes, sir. 

Q. You know the Medical periodical entitled "Journal of the Medical 
Association of Georgia"? A. No, sir. 

Q. Doctor, I would like to show you a photostatic copy of an article 
of the "Journal of the Medical Association of Georgia," made by the Depart- 
ment of Health, Education and Welfare. Would you look at that ? 

Have you ever known of that Journal at all? A. I have heard of it. 
I am not familiar with it, though. 

Q. And did you know anything of this -- of a late article, "Functional 
Treatment of Compression Fractures of the Spine" by Dr. Harvey Nelson 
of Minneapolis? A. Iam not familiar with that, no. 

Q. Doctor, these articles that are printed in medical journals, they 
are printed by the Editors after they have gone through and investigated 
the different things that are submitted, isn't that so? A. To a certain ex- 
tent, yes, Sir. 

Q. They just don't print anything, do they? A. Some of them do. 
yes, sir. 

Q. Would you say that something that is printed in the Medical As- 
sociation of the Journal of Georgia, which would be on compression frac- 
tures of the spine would not be authoritative? A. Not necessarily so. 

Q. Doctor, I would like to read you a short thing here and ask you, 
it is on compression fractures of the spine and under the part of page 5 of 
this issue which was January 1958, Volume 47, No. 1. 

MR. CLARK: I object to it because the Doctor has already stated 
he is not familiar with this work. 

MR. McMENAMIN: He said it could be just as well authoritative. 

THE COURT: The objection is overruled. 

BY MR. McMENAMIN: 

Q. And under the part where it says, Causes of Pain: 
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tissue. 


With relation to the spine? 
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"It is generally agreed that the indices of an end result in a 
compression fracture primarily are pain and secondarily limita- 
tion of motion. It would be well, therefore, to consider the causes 
of late pain in these cases. 

"1. The cause of localized late pain in the average on a 
complicated compression fracture is probably stress and strain 
upon the posterior ligaments and facets or a possible derangement 
of the facets. The healed fracture of the body itself would not be 
a source of pain." | 
And then, down to three, under the same heading it says: 

"Instability is a definite source of pain usually noted only in 
the severe compression fractures or fracture dislocations. If 
spontaneous fusion does not occur, operative fusion may be neces- 


sary. Patient observation may not be spontaneous fusion.” 


Then under Four: 


"Fixation, contraction, and fibrosis of muscles and ligaments 


secondary to the use of plasters and braces, have been a cause of 
late discomfort particularly in the lumbosacral area." 

Do you agree with that statement, Doctor? A. No, 'sir. 

Q. What are ligaments, Doctor? A. Ligaments are soft fibrous 


Q. And in relation to the spine, where would ligaments be? A. 


Q. Yes, sir. A. If you want to describe from an anatomical stand- 


point you can say that it completely encases the boney framework of the 


spine. 


many. 


Q. In other words, there are many -- a lot of them? A. Many, 


| 
Q. And what are facets? A. They are called facets and those are 


the articulating joints. In each vertebra there is four, two above and two 


below, two on the right and two on the lefthand side. 


Q. Doctor, the 6th Edition of Key and Conwell, called "The Man- 


agement of Fractures, Dislocations and Sprains," by Dr. John Albert Key, 
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Clinical Professor Emeritus of Orthopedic Surgery, Washington University 
School of Medicine, and Dr. H. Earle Conwell, Associate Professor of 
Orthopaedic Surgery, University of Alabama School of Medicine, at page 
227%, this statement is made: 

"On occasion cases of old compression fractures have pain 


and disability months or years after the injury. Many of these are 

cases which were undiagnosed and received no treatment, others 

are cases which were inadequately treated and still others are 
cases in which symptoms occur in spite of treatment. There is as 
yet no definite agreement as to the treatme nt of these cases." 

Do you agree with that statement, Doctor? A. Yes, sir. 

* bd * * * 
VIOLETTA R. PHILLIPS, 
a defendant herein, resumed the stand in her own behalf and, having been 
previously duly sworn, was examined and testified further as follows: 
* * 5 * * 
DIRECT EXAMINATION 
BY MR. CLARK: 

Q. Mrs. Phillips, directing your attention to the day this accident 
occurred, will you tell us, on May 15, 1956, when you heard from Mrs. 
Friedman? A. I don't know the hour, but it was after lunch that I heard 
from Mrs. Friedman. 

Q. We better go back a little further. You first met Mrs. Friedman, 
when? A. At Garfield Hospital when I was called on duty to take care of her 
as a private duty nurse. 

Q. Was that sometime in the latter part of November or early 
December of 1955? A. Yes. 

Q. She had had an operation at that time, had she not? A. Yes, she 

had. 

Q. Now, how many days had elapsed from the operation until the 
time that you went on as a private duty nurse? A. Two days. 

Q. Will you tell us how long you nursed her inthe hospital? A. I 
nursed her a week or ten days. I don’t remember the length of time. 
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Q. Now will you tell us, Mrs. Phillips, from what ahs complained 
chiefly while you nursed her in the hospital ? A. Well, Mrs. Friedman was 
quite agitated the’morning I went on duty with her. She was cold, she was 
complaining about being cold, and she had her coat on. she had wool sox 
on in the bed, and she was agitated and suffering and I asked her what 
was the matter and she said that her back was hurting. And she had had 
a sedative, a narcotic, rather, and I waited as long as I could to give her 
something and I gave it to her. | 

Q. Now will you tell us, during the succeeding days| from what she 
complained the most of? A. Well, the medications that the doctor ordered 
were sufficient to ease her pain in her abdomen and give os some relief 
but it wasn't enough to take the pain away from her back. When I asked 
her which part of her back hurt, she would say it was her entire spinal 
column and her head and I would say, are you sure that it hurts that high, 

because ordinarily a hysterectomy doesn't hurt as Mrs. Friedman-- 
as high as Mrs. Friedman says hers did. | 

She would say, no, it still hurts. She would sleep maybe an hour or 
two and get relief from sedation and wake up and complain again and was 


always cold. 
Q. Did she tell you whether or not at that time, whether she had 
any trouble with her back hurting prior to her going into the hospital? A. 
Yes, you usually discuss things like that with patients. You have to carry 
on a conversation and I asked her why she had gone to her doctor and why 
she had her surgery done and she said she went because her back was 
giving her so much trouble that her pain was in her back. | 
Q. Did she at that time localize the pain in her back or where it 
was? A. She said it was a generalized pain and she said + it was ex- 
crutiating. 
Q. Now, you nursed her there for some week or ten days and during 
that period of time was her complaints the same or different ? A. Well, 
the same, I could give her sedation and she would become jeasy from the 
abdominal surgery, but it was a peculiar case. It was an unusual case 
because I never could get her back easy. I would say, how) are you feeling, 
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and she would say, I am feeling all right except my back aches, and ordi- 
narily withia hysterectomy you get backache but you don't get that 


much. 
Q. Do you get it as high up as she indicated she had trouble? A. You 
might, but not ordinarily. It is an exception if you do. 


Q. Now, you went with her as her nurse down at her home at Selby 
on the Bay, did you not? A. Yes. 

Q. How long did you stay there? A. I stayed a week, I think. 

Q. And will you tell us, during that period of time what was her 
chief complaint and what was she suffering from? A. Well, it was always 
her back and she had to have heating pads to her back when she was in 
bed and she could not stay up long at the time because of the pain and she 
was taking, at that time, aspirin and Bufferin every four hours and taking 
nymbutol to sleep, but her back was always hurting her and she had very 
poor circulation because she was cold continually. 

The place was cold down there and I had to wear a sweater, but 
she had to put long) underwear on and then have a blanket or two on her 
bed. 

Q. Now, did that continue during the time that you nursed her there? 

A. During the time I nursed her, and I might add, I think I said she 
used her hot pad continually and I think she had her hot pad brought to the 
hospital by her husband. 

Q. Now, at that time, did you understand that she was a registered 
nurse, or 2 practical nurse? 

MR. McMENAMIN: I object to what she understands. 

BY MR. CLARK: 

Q. Did she tell you whether she was a registered, or a practical 
nurse? A. Mrs. Friedman told me, we discussed that, that she had 
graduated from Wilkes Barre General Hospital and that she was a registered 
nurse. 

Q. And did you give -- did you offer to give her any concession 
because of that? A. Yes, when I got ready to make my bill -- I usually 
give 10 per cent as a professional discount. 
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MR. McMENAMIN: I don't see where that has anything to do with 
the matter at hand. | 
THE COURT: Are you objecting? 
MR. McMENAMIN: Yes, sir. 
THE COURT: The objection will be overruled. You may proceed. 
BY MR. CLARK: | 
Q. After you left there as her nurse, from Selby on'the Bay, did you 
have occasion to go back there? A. Yes, I went back in April, the 
early part of April. | 
Q. Of 1956? A. Yes. 
Q. Now, at that time, did Mrs. Friedman have any complaints? A. 
Yes, Mrs. Friedman was still complaining about pain in her back and she 
was still having trouble with her circulation, her blood stream didn't seem 
to reach the skin area of her body and she was wearing heavy clothing. 
Now, the place was cold, that is true, but she had to have extra 
clothing, more than an ordinary person would in a place like that. 


Q. Now, did you make any suggestions to her with reference to 
coming to see you? A. Well, I did. She was feeling miserable and I told 
her that I had a steam bath that would be very good for her circulation 
and make her feel better and it would bring the blood to her skin and it 
would help her lose weight, too, and I had a table that she could lay on, 

a vibrating table, like the little pillows they have been selling at Hecht 
Company, little vibrating pillows, and Isaid, you can lie down on that and 
I said it will make your bones and joints and muscles feel much better. 

Q. And what was she complaining of at that time? 'A. She was still 

complaining with her back and she was still having to take aspirin 
and Bufferin and sleeping pills. 

Q. Now, from April until the 15th of May, did you see her? A. No. 

Q. On the 15th of May, as you have already testified she called 
you sometime in the afternoon? A. Yes. | 

Q. And what was the substance of that conversation? 

MR. McMENAMIN: If Your Honor please, may we'approach the 
bench a moment, please? . 


THE COURT: You may. 
(At the bench:) 

MR. McMENAMIN: Before it comes out, if this witness is going to 
try and impeach the collateral issue as to whether or not there was any 
argument with the husband or anything like that, we object to it on the 
grounds that it is'a collateral issue. If that is what he is going to do. 

MR. CLARK: Well, it is not a collateral issue because of the fact 
that she is going to testify she came there and she had a fight with her 
husband the same day as this automobile accident. 

MR. McMENAMIN: Nothing like that was brought out on direct. 

We rely on Martin vs. U. S. This Court here, 75 Apps. Judge 
Stephens decision. The rule is well settled if a witness is cross-examined 


upon a fact purely collateral and irrelevant to the issue, his answer cannot 
be contradicted for the obvious reason that if it could be the investigation 
might thus reach out upon any number of immaterial issues upon the mere 
question of the credibility of the witness. The test of whether or not a fact 
inquired into in cross-examination is collateral is, would the cross-examin- 


ing party be entitled to prove it as a part of his case. If so, it is not col- 
lateral. Otherwise it is. And there are a whole long line of cases. 

THE COURT: What was the last part of that ? 

MR. McMENAMIN: The test is, would the cross-examining party -- 

THE COURT: That would be you. 

MR. McMENAMIN: No, it would be him. Would he, would the 
cross-examining party be entitled to prove it as a part of his case. If so, 
it is not collateral. Otherwise it is. 

MR. CLARK: That is exactly what I am doing. 

THE COURT: Isn't that now what he is doing? 

MR. McMENAMIN: I don't know. I thought he was bringing out 
some fight or argument. 

THE COURT: My recollection is that he did ask Mrs. Friedman 

about it and she denied it. 

MR. McMENAMIN: And he is bound by her answer. He is bound 
by it. That is it.| You can't impeach it. Corpus juris secundum 98, 652 


says the same thing. 
THE COURT: What about the other situation, now.) I understand 
that counsel for Mrs. Phillips has indicated that he is going to attempt to 
show that there was enough activity so that there could have been physical 
injury. | 
MR. SWINGLE: Which could have caused the back injury. 
MR. McMENAMIN: In other words, as if he could do this in his 
case in chief and bring that in. 
MR. CLARK: This is my case in chief. 
MR. McMENAMIN: I know that. Well, it will depend on whether 
or not he can bring it in to that extent. If he can't, he is bound by her 
answer. 
‘THE COURT: All right. You may proceed. 
(In open court:) 
THE COURT: You may take the stand. | 
BY MR. CLARK: | 
Q. What was the conversation when Mrs. Friedman called you on 
the afternoon of May 15, at your apartment? A. Mrs. Friedman was 
weeping, and she said that she had left her husband definitely, and I said, 
well, what is the matter and she said, well, could I come out to your 
apartment and stay a few days with you and I will tell you about it. 
And I said, yes, I would like to have you. I am sick, I have got a cold but, 
I said, I am going out to dinner tonight, I am not working, would you like 
to go with me, and she said, all right, and I said, I will call and make 
reservations for you. | 
I think that was the end of our conversation. | 
Q. Then did she come out to your apartment that afternoon? A. 
Yes, her husband brought her out. | 
Q. Then did he leave? A. Yes, he did. 
Q. Now, did you have any conversation with her, then, with ref- 
erence to her having left her husband and why? A. Yes; I)said, well, 
did you go back to him? She said, no, I didn't go back to him. She said, 
I was at the hotel by myself. I think she spent that night. | 
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Q. Not what you think, just what she told you. A. Well, I can't 
remember exactly. I am trying to remember. I think she said that she 
spent the night alone at the Raleigh Hotel and that he followed her but that 
she was not going back to him. She didn't like Selby Yacht Club and she 
wasn’t going there, and it was too hard for her to take care of and he was 


cruel to her. 

Q. Did she say whether or not she and her husband had any alter- 

cation or fisticuffs? A. Had what ? 

Q. Any altercation or fight? A. No, she didn't. She didn't say that 
at all. Mrs. Friedman begun to unpack her bag and I was telling her where 
to put her clothes and she took her pajamas out, they were light-colored 
pajamas and the pajamas were torn, the tops of the pajamas were torn and 
the bottoms were'torn and I said, what in the world happened to you and 
she said, he tore them off of me. And then she took her dress out to hang 
it out and it had a large area on the left shoulder and I said, well, what 
happened to your lovely dress? And she said that he had slapped her or 
had hit her and knocked her cocktail out of her hand on the dress. I 
didn't ask if the cocktail glass broke, or not. 

Q. Did she tell you when that occurred? A. She said it happened at 
the hotel. 

Q. That same day or the day before? A. I don't recall .that she gave 
me a definite date. 

Q. Did she tell you how long she had been at the hotel before she 
called you? A. She spent the night there, I know. I don't know how many 
days she had been there before that. 

Q. Now, but she did say he struck her at that time? A. Yes, sir. 

Q. Now, you went to -- make this as brief as we can, not drag it 
out -- you went to the YWCA Republican Women's Meeting and this ac- 
cident happened and you went into all that the other day. 

Now we will come to after the accident has happened, did she tell 
you she was hurt? A. She didn't say that she was hurt when we first 
stopped. I mean,| when we begun to talk after we had been hit. And she 
got out of the car and walked up and down the street. 
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Q. Incidentally, did she get out of the car on her a power ? é 
A. She opened the door with her hand. | 

Q. Which hand? A. With one of her hands, I wasn't looking, and 
she didn't make any mention that her hand was hurt. But she got out of 
the car. I asked her, though, when we had had the mae I looked over 
and said, are you hurt. And she said, no. 

And so we sat there a minute and then she got out of the car, 
using her own hand and she said, well, let's get some witnesses. So she 
got out of the car and walked to the single boy walking up the street and 
he had seen it. I said, there aren't any witnesses and she said, yes, there 
- are, come on. And I said, I am going to sit here. 

Q. You said this in the car? A. Yes, sir. Then she came back to 

the car. I said, Mrs. Friedman, I called her Carmella or Caroline, 
or whatever her name is, and I said, are you sure you are not hurt? And 
she said, my shoulder is hurt. I said, you must go toa doctor tomorrow. 

Q. Then you stayed at the scene of the accident and Mr. Tompkins 
came back to your car? A. I didn't see Mr. Tompkins close to my car. He 
stayed in the middle of the street and looked at my car. I got out and talked 
to him. Whether I was out of the car when he got there, I don't know. 

Q. But you exchanged names and addresses? A. He and Mrs. Fried- 
man exchanged names and addresses. I didn't take his name. 

Q. When you left the scene of the accident, where did you go? A. 
Well, we drove down Columbia Road, I think maybe we turned down 19th 
Street and turned off M, and during that time we were discussing the 
accident and the things that had happened and she said, well, she says, 
aren't you going to sue him? I said, well, no, I am not going to sue him, 
my car's not hurt bad enough to sue him. 

She said, well, you ought to sue him because your car is hurt. I 
said, maybe I should but I don't like to get mixed up in court sessions. 

We drove and she said, I am going to sue him. [| said, what for, 
and she said, for cutting into and hitting your car. I said, you can do 
whatever you want about it. | 

Q. Where did you go after the scene of the accident, the first 
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place? A. Well, we stopped at -- it is a place on M Street, the Shamrock 
or another place there, I don't know which it is, and we had a drink. 

Q. And what did Mrs. Friedman drink? A. Well, she had asked me 
in the car if I had ever drunk a Rob Roy and I said, no I haven't, it sounds 
very good. She said, would you like to have one? I said, yes, Ill try one, 
it might do.us both good and I said, it might help my cold a lot. 

So, we did stop and the bartender came over and she asked him if 
he knew how to make a Rob Roy and he said, no, so I think she walked over 
to the bar and told him how to make the Rob Roy, and I believe she stated 
the other day that she did get a bit of something to eat and Mrs. Friedman 
paid for the drinks. 

Q. Well now, between the time of the accident and this time, had 
she been unconscious or anything of that nature? A. Mrs. Friedman was 
never unconscious. 

Q. Now, after you left, where you had the Rob Roy, where did you 


go? A. We went straight out M Street to Canal Road and up Foxhall 
Road and turned to the left a couple of blocks where I live on MacArthur 


Boulevard. 

Q. You went to your apartment, in other words? A. Yes. 

Q. And she spent the night with you there, that night? A. Yes, she 
did. 

Q. And will you tell us whether or not she slept that night or 
whether she was awake or complained of pain and suffering or anything ? 
A. When we got homeIsaid, Mrs. Friedman, or Caroline, or Carmella, are 
you hurt? Do you think you are going to sleep? She said, I don't think it 
will bother me at all. She said, but my shoulder is hurt and I said you 
must go see a bone doctor tomorrow about your shoulder. 

So, when she got ready to go to bed she didn't have anything to 
put on and I gave her some pajamas. 

Q. And did she sleep that night? A. Yes, I am positive Mrs. 
Friedman slept all night. She didn't wake up as I got in and out of the 
bed because I was sick and I just had to get up. 

Q. Now, how long did she stay there the next morning? A. Yes, 
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the next morning we decided that she would take a steam bath and that 
she would use the vibrating table and she did, and apparently enjoyed it 

very much. She was healthy, her eyes were bright land she looked 
very good and she was gay and talkative, and we had breakfast and I said 
-- she hadn't said anything about leaving and finally she said, well now, 
do you mind driving me downtown? And I said, where do you want to go 
downtown? And she said, I'll just pack my bag and leave.|I feel all right 
now. I will go out to my sister's. If you.take me down to Eye Street, I 
will get out. | 

I said, don't you want me to take you to your sister's? She said, 
no, I don't. You let me out at Eye Street. , 

Q. This was the 16th? A. Yes, sir. | 

Q. Now, when did you next hear from her? A. Well, I didn't hear 
from Mrs. Friedman -- next I heard from Mr. Friedman. Mr. Friedman 
called me on the 17th or 18th, I guess it must have been the 18th, and he 
was crying and he said she was admitted to Emergency Hospital and gave 


me the name of her doctor. 

I called the doctor and asked what was the matter with her. 

Q. And did you contact her in Emergency Hospital? A. Not that 
day because I wanted -- or the next day, either. I didn't call for a day or 
two, maybe three or four days. | 

Q. Then did you call her? A. Yes, I did and I told! her I was sorry 
that she was feeling badly enough to go to the hospital and I asked her what in 
the world happened and she said, well, she had blacked out then and that 
the doctor had put her in the hospital. 

Q. Blacked out when? A. She told me, and I believe that her hus- 
band told me, too, that she had blacked out on the 16th, that afternoon. 

Q. Then what conversation did you have with her in the hospital? A. 
Well, she begun to tell me that she was getting ready to sue Mr. Tompkins 
and that I should get a lawyer and sue Mr. Tompkins and I said, well, I don't 
know any lawyers and I wouldn't know how to go about such a thing anyway. 

I said, I'll just let mine go along. And she said, well, I am going to sue 
you, too. And I said, well, all right, you go right ahead because you don't 
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have anything to sue me for. And she said, well, Iam. I have already 
hired my lawyer and I said, tell me, Caroline -- Carmella, I said, what 
in the world -- what will they do to me? 

She said, well, they will bring a subpoena to your door and said 
then -- you are supposed to appear in court. 

Q. And that) was when she was in the hospital the first time? A. 
That was the 17th, 18th or 19th. 

Q. Yes. Now, did theré come a later time that you saw Mrs. 
Friedman? A. The next time I saw Mrs. Friedman was after she had had 
her brace supplied. She called me in the meantime and I don't remember 
the conversation that we had because I didn't care to talk to her any more 
about anything, but she asked me if I would come down to see her and I 
said, well, yes, I will come down to see you and she said, I have a friend 
and I will send him by and he will pick you up and bring you by and take 
you home, come down for dinner. 

And I said, ‘all right, I would love it, I would love the drive down 
and she did, and I went down with him. 


Q. When was that? A. After she had her brace put on, some time 
after she had seen Dr. Feffer, because we discussed Dr. Feffer's diagnosis 


and she showed me her brace and showed me the clothes she was wearing. 

Q. Now, let me ask you this: When she came to your home that night, 
that night that the accident happened, the next morning, did you see any 
bruises on her any place? A. No, I didn't see any bruises on Mrs. Fried- 
man. I didn't look'for them. I could have, as she was having her steam 
bath, but I didn't look for the bruises and I didn't look for the bruises 
after the accident, even though she said her shoulder was hurt. However, 
I heard her make the statement the other day that she tried to use her arm 
and couldn't but she washed her face that morning and took care of her 
toilet and dressed without any help. 

Q. You did not help her at all? A. No, I did not. She said she was 
feeling fine, her arm wasn't hurting too bad and she didn't have a back or 
muscle pain, either. 

Q. Did you give her anything to take that night? A. No, I did not. 
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Q. Did she ask you for anything to take? A. No, she didn't ask for 
anything. 
Q. I am talking about the night the accident happened. A. That's 
right. No, she didn't ask me for anything. 
MR. CLARK: That is all. 
MR. McMENAMIN: May we inquire ? 
THE COURT: You may proceed. 
CROSS-EXAMINATION 
BY MR. McMENAMIN: 
Q. Mrs. Phillips, when you were the nurse for her over at -- was 
it Garfield? A. Yes. | 
Q. Were you on the staff over there? A. No, I was her private duty 
nurse. | 
Q. Private duty nurse? A. As a registered nurse, not as a practical 
nurse. ! 
Q. Well, were you her nurse? A. Yes. I was her nurse for eight 
hours and Mr. Friedman was crying in the hall one day because he couldn't 
get an evening nurse for her and asked me to take it for 16 hours and I 


took it that way for a couple or three days. | 
MR. CLARK: Keep your voice up. I want to hear you, too. 
THE WITNESS: I am sorry. 
BY MR. McMENAMIN: 

Q. And you say that she complained of backaches, you say, every 
day? A. Yes, she did. She complained with her back constantly. It wasn't 
in the lower part of the back as ordinary hysterectomy would be, it was 
generalized back pain up through her scalp and head. I would brush her 
head and she would say, oh, that feels so good. 

Q. Did she have any other nurse there? A. Yes. © 

Q. How many? A. I think she finally got the third nurse and I know 
the night nurse had to go off. She had the night nurse a couple nights be- 
fore I went on duty with her, I believe. I don't remember. 

Q. Do you know who the other nurses were? A.I don't remember 
those nurses. But I do know that she had a night nurse the night that I went 
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on. I believe it was her second night and then they finally got a nurse for 
377 the afternoon, 3:30 to 11:30 shift. 

Q. Now, as part of that, as part of your duties, as a nurse over 
there, did you make nurse's notes in the hospital records? A. Yes, I did. 
Yes. I did make them. 

Q. You did? A. Yes. 

Q. Now, did you enter each day in your nurse's notes that she had 
back pains? A. No, they asked me not to write too much on their charts. 
They had a space marked for the medications with the time, up in the 
corner. and then they had a place for treatments, a little lower down on the 
page. and then they had about two or three lines for the meals and you would 
put the hours that! you did it, with your signature in there, and they said, 
make your notes brief on the nurse's notes. You weren't supposed to write 
more than a word or two. 

For example, if you gave a hypo, you say, hypo given for discomfort 
or hypo given and that was all. 

Q. You mean you were told by someone in the hospital not to put 
anything down about indication of pain? A. That's right. It was most unusual, 


this thing, because I wasn't trained that way. We were trained to write very 
full notes, but that hospital and Walter Reed Hospital were alike in 

that respect. They didn't make full notes at all, they asked you to make your 

statements as brief as possible. They don't like to use more than one page 


a day. I don't know how many lines are at the bottom but it is not enough 
for complete description. 

Q. So, what did you write in your nurse's notes? A. Well, when I 
gave a hypo, I would say for pain. Incidentally, though, I talked to each 
doctor that came in about her back pain and would tell them -- 

Q. Iam asking you what you wrote in your nurse's notes. A. I said 
pain. 

Q. But you didn't put the words "back pain"? A. I don't remember 
whether I put the words back pain or not. 

Q. Excuse me, I didn't want to cut you off. A. That is all right. 

Q. Would you state that you did not write the words "back pain" at 
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any time in your nurse's notes? A. I just don't remember. I am sure I 

must have put down back pain some time, but ordinarily you wouldn't -- if 
she asked you for something -- if they asked you to make it brief as possible, 
you wouldn't put back pain. 

Q. You wouldn't use the word "back" when you wrote the word pain? 

A. You would not, no, sir. 

Q. Do you know that we have those records from Garfield Hospital 
subpoenaed for this case? A. That is perfectly all right with me. 

Q. Do you know that? A. I suspected they are, and it certainly -- 
anybody can read them that wants to. I was telling yoahe things not written 
on this. Sometimes it is written back pain and sometimes it isn't. I don't 
remember. | 

MR. McMENAMIN: Your Honor, we didn't subpoena them. Counsel 
for Mrs. Phillips subpoenaed them and I would ask that I may be permitted 
to look at them for further cross-examination. 

(Brief pause.) 
BY MR. McMENAMIN: 


Q. Mrs. Phillips, you are familiar as a registered nurse with hospital 


| 
records? A. Yes. | 
Q. Will you look at this, please? Is this the hospital record of this 
patient from Garfield Hospital at that time? A. Yes. | 
Q. Now, I turn to the part that has nurse's notes and will you look 
through them, please, and point out from the first day to the last day, if you 
can show at any place in the nurse's notes where there is indication of back 
pain? A. Did you want me to just read my notes, or the whole nurses’ notes ? 
Iam not reading anybody's but mine. | 
Q. Just read yours, if you wish. A. All right. 
Q. Or read the others, if you wish. A. No, there is not, and there 
is not any indication of the condition that I found Mrs. Friedman in that 
first morning when I went on duty with her. 
Q. As a matter of fact, there are indications here of pain in the 
abdomen? A. That's right. | 
Q. And there is indication of gas pains all through here? A. That's 


right. 
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Q. Isn't that the usual thing that happens after an operation? A. 
Well. when I write that I say, post operative pain or I say generalized pain 
or I do describe the pain when I am in other hospitals, but this hospital 
had to ask me expressly not to use too many words on it. That is the rea- 
son I didn't give a full description of her condition. 

Q. Are you familiar with the other nurses' notes. for example I 
refer to complaint of abdomen, pain and complaining of bladder pain? A. 
Yes, sir. 

May I say something ? 

MR. CLARK: No. 

THE COURT: Wait just a moment. 

BY MR. McMENAMIN: 

Q. Would you describe this vibrator you say you have? A. Itisa 
flat table, about the size of the table you are sitting before, that you lay on. 

Q. And does it pump up and down? A. No, it doesn't, it goes like 
that (indicating). 

Q. Do you ordinarily use a vibrating table for back pain? A. Oh, 
yes; yes, you do. It isn't rough enough not to use it for back pain, and 
you do use it for that. 

MR. McMENAMIN: That is all. 

MR. CLARK: That is all. 

THE COURT: You may step down. 


(Whereupon, the witness left the stand and re- 
sumed her seat at counsel table.) 


MR. CLARK: If Your Honor please, this is the Garfield Hospital 
record that Mr. McMenamin referred to and I would like to offer it to 
cover the nurses’ notes and sheet No. 1 and anything else that anybody 
wants to use it for. It is Defendant's Phillips Exhibit 1. 


(Garfield Hospital Record was marked Defendant 
Phillips’ Exhibit No. 1 for identification.) 


MR. McMENAMIN: We have absolutely no objection to it. 
THE COURT: All right. 


(Defendant Phillips' Exhibit No. 1, previously 
marked for identification, was received in evi- 
dence.) 
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CAROLINE FRIEDMAN | 
Plaintiff herein, was called as a witness in her own behalf on rebuttal 

and, having been previously duly sworn, was examined and testified further 
as follows: | 
DIRECT EXAMINATION 
BY MR. McMENAMIN: 
Q. Mrs. Friedman, you have heard Mrs. Phillips testify that you 

were weeping when you came out this day of this accident ? A. 
Yes, I heard her. | 


Q. Did such a thing as that happen? A. No, sir. 
Q. Now, may I bring you back briefly to the time you were in the 
hospital before this accident, that is, in Garfield Hospital for this female 


operation. A. Yes. 
Q. You heard her state that you were complaining of back pain every 
day. Did you do that? A. No, sir. I complained of pain in the kidney area 
of my back. | 
Q. Now, you heard Mrs. Phillips state that after -- that you went 
back down there to Selby Bay and she came down there as your nurse for. 
what was it, a week or two? A. About ten days. 
Q. And that each time, and every day down there, you complained 
about your back. Did that happen? A. No, sir, I was quite capable of taking 
care of myself. I didn't have any pain. 
Q. I am talking about the back. A. No, I didn't have any pain in the 
back. I hada routine Dr. Epstein gave me to follow, and I followed it. 


Q. Now then, getting back to when you came out this night, the 
384 night of the accident, you heard her state that she had -- that you 
had shown her some pajamas with the bottoms torn and a dress that was 
torn; did you show her some pajamas that were torn? A. No, sir. 
Q. What about a dress? A. No, sir. | 
Q. Did you tell her that your husband had slapped you and knocked 
a cocktail out of your hand? A. No, sir, I have never, never had a fight with 
my husband. He wasn't that type of a person. Not even as much as an 
argument. | 
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Q. Mrs. Friedman, Mrs. Phillips has stated that you told her that 
your husband was cruel to you and that you were going to leave him. Did 
you tell her that? A. No, sir. When Mrs. Phillips was down at the Selby 
Bay Yacht Club in 1955, that was after my hysterectomy, I mentioned to 
her that the place was very, very difficult to run, especially with an ill 
husband and that it was no place for us. And that we anticipated leaving in 
the near future. Now, when Mrs. Phillips, -- Mrs. Phillips came up in 
January or February of 1956, and then again in April, and when she came 
up and extended an invitation to me for me to go with her that evening. she 
found my husband -- my husband was very ill in bed, and that day, particu- 
larly that evening: I believe the place was infested with termites and I had 

sprinkled powder all over and I had worked very hard. I was not 
ill, I was taking care of an ill husband and the Selby Bay Yacht Club. 

Q. When was this, in February? A. This was in April of 1956. 

Q. This was after the accident? A. The accident was in May. 

Q. Excuse me. 

Now, you heard Mrs. Phillips state that you had made a statement 


of "Aren't you going to sue him," meaning Mr. Tompkins. Did you make 


any such statement to her? A. No, sir. 

Q. Did you tell her that you were going to sue him? A. No, sir. 

Q. Then, again, she stated that you were getting ready to sue Mr. 
Tompkins and you were going to sue her. Did you ever tell her that? A. 
No, sir, I never made such a remark to her. 

MR. McMENAMIN: That is all. You may inquire. 

MR. CLARK: No questions. 

CROSS-EXAMINATION 
BY MR. SWINGLE: 
Q. Did you have a backache before you had the hysterectomy, and 
386 how long? A. Yes, sir, I had lower back pain in the kidney area, 

but that wasn't the reason I had the hysterectomy. 

Q. Beg pardon? A. The back pain wasn't the reason why I had a 
hysterectomy. 

Q. The pain you had before this operation was in the right lower 
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quadrant of the abdomen, was it not? A. Yes. 
Q. The backache was generalized, was it not? A. To my knowledge 
it was lower back pain. 

Q. Lower back pain? A. Yes. 
* * * * 
Washington, D.C. 
Monday, April 11, 1960 

* * * * | * 

390 MR. McMENAMIN: Your Honor, before we get into the matter of 
the instructions, I would like to make a motion that all of that collateral 
testimony that Mrs. Phillips gave on Thursday regarding tearing of the 
dress and slapping and knocking a cockt ail out of the hand, be stricken 
because it was impeaching on a collateral matter and it just wasn't tied 
in with any injury and under the Martin case, which I believe is the main 

case here in this jurisdiction -- : 
MR. SWINGLE: Would you speak a little louder? 
MR. McMENAMIN: -- under the Martin case, which states that 
when a person asks a question on a collateral matter and that is answered. 
they are bound by it and it cannot be impeached. 
Now, the question that we had to decide when Mr. Clark had made 
the proffer was whether or not it was really a collateral matter and he 
stated to Your Honor that he would tie it up to tie in with previous back 
injury. Well, as the testimony came out with his client, with the defendant, 
it turned out that he didn't tie it up. It turned out that she said, no, there 
was no fight and I remember those words very distinctly and then she said 
only that he had slapped her and knocked a cocktail out of her hand; no 
connection with any previous back injury; for that reason we ask that that 
part of her testimony be stricken. | 

391 MR. CLARK: The Court please, I think it is es material in this 

case because we have here a condition that nobody seems to know what caused 
it and my client did testify that this lady told her that she had had this fight 
with her husband, it was sufficient to tear her pajamas off her and sufficient 
to knock a cocktail glass out of her hand and it was just as violent and could 
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have been -- her back could have been injured then, in addition to this 
very light auto accident where a man could have taken a hammer and done 
all the damage, she could have been injured then. 

THE COURT: I presume at the time you made the proffer that you 
expected stronger testimony, did you not, from Mrs. Phillips ? 

MR. CLARK: No, I think she just testified what the woman told her. 

THE COURT: What did the woman tell her, according to Mrs. Phil- 
lips' testimony? 

MR. CLARK: Mrs. Phillips testified that Mrs. Friedman told her 
that she had had this altercation with her husband, that he had torn her 
pajamas off her and smacked a cocktail glass out of her hand and she had 
left him. 

MR. McMENAMIN: No, sir, that is not her testimony. Her testi- 
mony was: Was weeping when she came out, spent a night alone at the 
Raleigh, that it was too hard down there at the place to take care of her, 
he was cruel to her and did she have a fight? No, no fight. I underlined 

that and it is in the record of the court reporter. Then it went on 
further, what happened? Well, he had slapped her and knocked a cocktail 
out of her hand down the Raleigh. 

MR. CLARK: What is that but a fight ? 

MR. McMENAMIN: She already said no fight . 

THE COURT: The motion will be denied. The Court is not going 
to comment to the jury upon the matter. 

MR. McMENAMIN: Your Honor, we have three prayers that are 
drawn from the standardized instructions but which needed modification 
to suit our particular case here. We also will ask Your Honor for others 
which are in the standardized instructions which I didn't think it was 


necessary to type up because they are right in the book. 
* * * ak * 

MR. McMENAMIN: All right, sir. The others are in regard to 
instructions on damages and it would be page 66 starting with Instruction 
118 and going through Instruction 123. 

Now, they are all standard prayers, the first one, the jury can 
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award, and the next one is an introduction as to the measure of damages, 
and then 120 is medical and kindred expenses, 121 is pain and discomfort, 
122 and 123 -- 122 is loss of earnings and 123 is loss of earning capacity; 
we urge, Your Honor, there should be an instruction on both of these. I 
know in my opening statement one of the other counsel objected to some of 
the things I stated but I have carefully combed and looked at all the pleadings 
in this case plus the pre-trial statements of everybody and the pre-trial 
statement of Judge Holtzoff. and there is nothing in there that states that 

there is not any claim for loss of earnings, as a matter of fact it 
is just the opposite. In paragraph 10 of the Amended Complaint, it states, 
"Claim for Loss of Earnings." There is merely a denial of that, no formal 
denial in the answer, a pro forma denial in the answers of the parties. 

In the pre-trial order of Judge Holtzoff, there is merely a statement 
that the plaintiff admits that she had not been working at her job as a nurse 
since the tme she was married, but when she did work last, she was getting 
$75 per week. That is all. 

So we have evidence here in this case where the plaintift had at- 
tempted to and had gotten a job in Manhattan General and in another place, 
one in June and one in August, but was unable to go there because she wasn't 


well enough. 
Now, I think that is a matter for the jury to consider as loss of earn- 


ings. | 
THE COURT: For how long? | 
MR. McMENAMIN: Well, we could take it from the! latest date, she 
went twice, the latest time she went was in August, it would be August to 
the present time. 
THE COURT: August of 1959? 
MR. McMENAMIN: Yes, sir. 
THE COURT: Mr. Clark. 
MR. CLARK: Of course, I object to it because the testimony is she 
got a job but she never even went there to attempt to do the work to 
see whether or not she was physically able to do it, that was her testimony. 
She had a job and called them from time to time but never went there and 
| 
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attempted to do it, not even one hour, to see whether or not she could do 
the work. On that basis, she hasn't made any showing that she really tried 
to go to work. Under the pre-trial statement and the fact she wasn't em- 
ployed at the time of the accident, she certainly couldn't be considered to 
have lost wages immediately after the accident. 

MR. SWINGLE: I also object for the same reason that Mr. Clark 
stated and a further reason, in answer to interrogatories I propounded, 
interrogatories 14, 14(a) and 15 -- in 14, in particular, the question is 
asked: 

Do you claim lost time or income from employment as a 
result of the injuries sustained in the accident? State the date 

of absence in employment, the amount of loss, names and ad- 

dresses of employers and from whom the wages would have been 

received. 

The answer is: None. And 14(a) has to do with the same thing 


with respect to self-employment and the answer is: None. And then with 


respect to whether she did or did not file tax returns with the Internal 
Revenue Bureau and her answer there was: I am not giving the information 
sought by question 15 inasmuch as Iam not claiming wages lost or income 

lost from self-employment. 

On the basis of all that, they have precluded, by her own statement, 
any claim for loss. 

THE COURT: What date was that? 

MR. SWINGLE: The answers are dated, I think it is the 11th of 
April, 1958. 

THE COURT: He is not claiming anything until August of 1959. 

MR. SWINGLE: There certainly isn't anything in this record 
anywhere as to August 1959. There isn't anything in here on that, that is 
the first time I heard that date. 

MR. McMENAMIN: But there is in the Complaint, though. 

THE COURT: I think it is a question for the jury. There has 
been evidence introduced that the plaintiff in this case made some tentative 
arrangement for employment, then because of a back condition she couldn't 
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fulfill the job that she had already secured. I think it is a question of fact 
for the jury to determine; and you are going to limit it until August ? 

MR. McMENAMIN: Yes, sir, I won't take the first date, I will take 
the later date, August of 1959, from August through until this time; it 
comes to eight months, if you went to April 1st. 

MR. CLARK: The Court please, I think we are ina position on 
that to be taken by surprise because if, after he asked her these interroga- 
tories, he now comes in and says that he wants to put in a claim for loss 
of salary, then I say that he should have, at pre-trial, amended his complaint 
and asked the Court to amend his complaint to permit him to have loss of 
salary. In other words, we are taken completely -- now, here is a woman 
who says she claims no loss of salary at pre-trial and in|the interrogatories 
she claims no loss of salary or income and on the date of trial, she comes 
in and says, "I am entitled to roughly nine months' loss of salary," without 


any notice to us that she is going to claim that. 


i 
Now, 2 case came down that I read this morning about the issues of 


pre-trial, a last week's decision, pre-trial is the place these things should 
be determined and not come in and take the defendant by surprise. I object 
to this and say this, if we had known, Your Honor -- | 

THE COURT: Have you read that opinion? 

MR. McMENAMIN: Not this morning, I haven't seen it. 

THE COURT: Last week, Judge Bastian wrote an opinion on the 
original pleadings and on pre-trial and McInerney, McCarthy and Paul 
Connolly were all involved in the case, and the Court understands from 
what he said that if counsel is taken by surprise that they are entitled to a 


continuance or a mistrial. 


MR. McMENAMIN: I heard of it over the weekend. 

MR. CLARK: Our position is this, if she had told) us anywhere 
along the line that she had procured these jobs and was going to work, I 
have no doubt that Mr. Swingle or myself would have investigated both of 
these statements to determine the truth of her statement, whether or not 
she did go there and whether or not she had a job and whether she called 
them and told them she couldn't take the job because of her disability, and 
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I think we would have a right to do that before it goes to this jury, I think 
we should have been told that. 

MR. McMENAMIN: In answer to that, I wasn't in pre-trial, it is 
one thing for counsel to state they are surprised and another thing to look 
at the record and see what it states. I can be objective in this matter and 
look at the record as it is in this Court. I have looked here and I find that 
under paragraph 10 of the Complaint, it states these exact words: 

Said plaintiff has been and will, for a long period of time, 
continue to be under medical care and treatment for her injuries 
and has not been able to and will not be able to, for a long period 

of time in the future, engage in her normal activities with a con- 

sequent loss of earnings; said plaintiff will have permanent im- 

pairment of her spine. 

Now, there it is, right there in the record. Now, you come down 
further and follow that up and you come up to your pre-trial statements 
of both of them and there isn't anything that I can see that stops that plead- 
ing at all, that has taken it out or done anything with it or modified it in 


any way. The only thing that comes anywhere near it is the words of 
Judge Holtzoff: Plaintiff concedes she has not worked at her profession 
since her marriage in 1952 until the accident. At the time, she was making 


a base salary of $75 a week. : 

So I don't see how in the world, when you come down to our Federal 
Rules of Pleading, and the reason for the rules was just so that we would 
get away from archaic forms of old-time pleading, where you have evi- 
dence adduced at the trial and you could even modify a pleading to conform 
with the facts as presented, but you don't have to do that here, it is al- 
ready in the pleadings and as a matter of fact, if you want to take the 
interpretation of the pre-trial Judge, he has gone along with that, why else 
would they have that in there? 

THE COURT: Well, obviously, Mr. McMenamin, Mr. Mensh at 
pre-trial would have affirmatively stated that she lost wages for a certain 
period, if you were going to claim it, wouldn't he? 

MR. McMENAMIN: I don't know. 
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THE COURT: Just exactly the same as your medical, it would be 
just as definite as your medical. Now, it is a question that may be argued 
to the jury. perhaps, but certainly the counsel at pre-trial would not have 
left it in an open-end situation merely by reference. | 

MR. McMENAMIN: Well, then, Your Honor, if I will not be pre- 
cluded from arguing the point to the jury, I don't worry about it. I won't 
worry about it, I will settle for the instruction on earning capacity; if you 
want to, we could choose that as earning capacity for the last eight months. 

THE COURT: The Court feels you are entitled to the earning cap- 
acity. The question that is before the Court at the present time is the argu- 
ment to the jury of $75 per week for a definite period of August up to the 
present time and somewhere in the future. I think it is a question for the 


jury of what effect, if any, this accident has had on earning) capacity. 

MR. McMENAMIN: I don't want to belabor the point at all. As long 
as I can argue that to the jury, we will be satisfied, whether Your Honor just 
wants to give the instruction on earning capacity without a loss of earnings 
instruction, I will withdraw that and we will consider that as loss of earning 
capacity and as far as I am concerned, it is a matter of terminology. But 
so long as I will be able to argue it, we submit those others without that 
one, Your Honor. | 

MR. CLARK: I don't understand, may it please the Court, what he 
means by a loss of earning capacity. Does he mean he is going back to the 
time of the accident and say she lost her earning capacity from May 15 
of 1956? 

THE COURT: The Court understands he is going to argue earning 
capacity from August on. 

MR. CLARK: If the Court please, what is being Ae is exactly the 
thing -- it doesn't make any difference whether you call it salary or earning 
capacity. The thing being done to us is, she says, "I got two jobs, I couldn't 
keep either one of those jobs." And in this pre-trial statement, if the Court 
please, where he had to itemize and he did itemize all his Geuse and trans- 
portation in several pages and here is what he says: 

In addition to the above specials, plaintiff, cre to her injuries 
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and disability resulting therefrom, has been unable to practice and 

engage in her profession as a registered nurse. At the time ofthe 

accident, plaintiff was not engaged or working at her profession. 

She was married at that time and was being supported by her 

husband. Plaintiff's husband died on September 13, 1958, and 

plaintiff has to earn her own living. 

If she has to earn her own living from now on, possibly there is 
enough here. Mr. Swingle doesn't agree with that, he doesn't think there 

is any loss of capacity at all, but I think from the present time, 
maybe. But the disadvantage we are at is to verify that she had the jobs. 

THE COURT: He is not going to argue that point, he is not going 
to argue the point that she had any jobs. He is going to argue the point 
that her earning capacity has been affected. 

MR. CLARK: From now on? 

THE COURT: No, from the time that, I presume, she had to start in 
to earn a living. But he is not going to argue the point that she had a partic- 
ular job. 

MR. McMENAMIN: I think I should be allowed to argue she had 
applied for a job and everything, and state she wasn't able to take it be- 
cause she was suffering -- 

THE COURT: The Court feels that Mr. Clark then would be correct. 
You are then saying exactly on earning capacity what you want to say by loss 
of earnings. 

MR. McMENAMIN: Then, Your Honor, what we are doing here -- 
will Your Honor look at the pre-trial statement of the plaintiff on the 
second page -- excuse me, the third page, page No. 3, it is marked No. 3, 
Plaintiff's Pre-trial Statement, at the top of the page and it says: 

"At the time of the accident, plaintiff was not engaged or 
working at her profession. She was married at that time and 

was being supported by her husband. Plaintiff's husband died on 

September 13, 1958, and-plaintiff has to earn her own living." 

And then it isupplements that with the statement of Judge Holtzoff 
and I don't see how there can be anything here other than that, you have 
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got to go by that, how can you say you don't understand what is going on there? 

MR. SWINGLE: Your Honor please, mayI saya couple more words 
in this regard? It seems they are using the date of the husband's death 
as a cut-off date or starting date. Now, it seems to me it is not a question 
of when she had to go to work, the question is whether she was able to go to 
work and there certainly isn't any evidence, as I recall it, jof any attempts 
to go to work or any proof of ability or lack of ability until she said she 
went to Manhattan General and the other hospital and made this application. 
Now, certainly, if you are going to allow any of it, it should not be before 
that time because there is no evidence with regard to it; she hasn't said, 
herself, nor has anyone else on her behalf said it. | 

THE COURT: You objected strenuously to that evidence and it was 
sustained. 

MR. SWINGLE: To what? 

THE COURT: As to the fact that she had to go to work. 

MR. SWINGLE: Yes, what I am saying is there isn't any proof 
here, as I understand it, of any inability to go to work until she last started. 
Now, as I understand Mr. McMenamin, he is going to be a to argue from 
the beginning as to the loss of earning income. 

THE COURT: He has said he will not argue until August of 1959. 

MR. SWINGLE: That is the date she went to apply for the job? 

THE COURT: Yes. | 

MR. McMENAMIN: The second time, the later one. 

MR. SWINGLE: That still isn't sufficient proof, in my mind. 

THE COURT: All right, then the Court is going to leave itasa 
question of fact for the jury from the point that they consider that she had 
to earn her living and it will mean that the Court will instruct the jury on 
the regular loss of earnings, employment and such and leave it as a question 
of fact for the jury. 


x * * * 


| oe 


MR. McMENAMIN: The only objection we have is this, we cannot 
see any conflict in any of the experts’ testimony and therefore, we think 
the prayer should not be given. 
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THE COURT: Well. if the jury finds that there was any conflict, 
does it apply? 

MR. McMENAMIN: Yes, I suppose if there were something to show 
that they could base it on, but I can't see where Mr. O'Donnell said anything 
different than the others, he agreed with the others. 

THE COURT: No, but is your view or my view of the testimony of 
any consequence ? 

MR. McMENAMIN: No, you are right, it is the jury's view. 

THE COURT: Yes. so if they find there was any conflict in the testi- 
mony of the experts -- 

MR. McMENAMIN: That would be all right but this doesn't say that, 
it saysin this case there has been a conflict. 

THE COURT: That will not be given, that part of it. The Court is 
not going to tell the jury what the facts of this case are. 

MR. McMENAMIN: That is the reason we object to the instruction, 
but if it is going to be given the way Your Honor wants to give it, we have 
no objection. 

THE COURT: Do you agree, Mr. Swingle? 

MR. SWINGLE: No, sir, I think it is properly written. 

THE COURT: All right, it will be denied as written. 

MR. SWINGLE: Granted in substance? 

THE COURT: Granted that in the event that the jury finds that 
there is conflict in the testimony of the experts, then like any other wit- 


ness, they will weigh and consider the reasons given by the expert and the 


regular instruction on the expertiseness of the witness. 

MR. SWINGLE: You are going to give the balance, then, as I under- 
stand ? 

THE COURT: Yes, I am going to give the instruction on the expert 
witness, the medical witnesses. 

* * * * 
THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, it now becomes 

my duty as the Trial Judge to instruct you in the law that applies in this 
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case and it is your duty as jurors to follow the law. I do not mean by that 
that you are not the sole and the exclusive judges of the questions of fact. 
The instructions in this case, ladies and gentlemen, should not be 
too extensive, the issues have been presented to you by competent and 
experienced and qualified counsel. You have been rene and certainly 
you understand the facts in this particular case. | 
Now, if in the instructions any rule or any direction or idea be 
stated in varying ways, no emphasis thereon is intended by the Court. You 
must understand that the instructions are taken as a whole, they are not 
taken as individual units and for that reason, you are not to Single out any 
certain sentence or any individual point or instruction and ignore the others, 
but you are to consider the instructions in their entirety and to regard each in 
the light of all the others. 
Now, it is extremely important in deciding this case that you must 
be fair, you, as ladies and gentlemen of the jury, are ander a strict oath 
just as the Court is under a strict oath and you must weigh and consider 


this case without regard to any sympathy, to any prejudice, or bias, for or 
424 against either party or parties to the action. On your oath as jurors, 
you must decide the case solely upon the facts as they have been shown by 
the evidence and in accordance with the law as will be stated to you. 
Obviously, the best way for you to evaluate this is to remember that 
if you were here as a litigant, in the place of the jurors, you would want 


and desire some other jury to be fair with you. 
Now, ladies and gentlemen, as I have told you, you are the sole 
judges of the questions of fact. Now, in other words, you and you alone must 
determine what the facts of this case are by virtue of the evidence introduced 
before you in this trial from this witness stand. You must determine for 
yourselves what the facts are, according to the evidence introduced in open 
court without regard to the opinion of counsel in their opening statements 
or in their summaries, and most certainly, if expressed either by action or 
by word by the Court, inadvertently, you are to totally dietesaxd any im- 


pression that you might get from the Court. : 


These people, Mrs. Friedman as the plaintiff, Mrs. ‘Phillips as one 
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defendant, Mr. Tompkins as the other defendant, are here for the resolving 


of their differences by your verdict and not by any opinion expressed by 
counsel and not by any opinion expressed by the Court. 

Now, as you are the sole judges of the questions of fact, so also 

are you the sole judges of the credibility of the witnesses. That 
simply means their worthiness of belief and in that determination, you 
may take into consideration the witness' attitude and demeanor upon the 
stand, whether they impress you as truth-telling individuals, any prior 
contradictory statements, their opportunity of knowing the facts and the 
circumstances which they are testifying to, their ability to recall such 
facts and circumstances, their bias or prejudice, if any be made manifest 
to you, and their interest in the outcome of the case, and then you should 
give to their testimony such weight as in your opinion you deem it fairly 
entitled to. 

Now, in judging the credibility of witnesses, that is whether the 
people who have testified here are telling the truth or not, you shall have 
in mind the law that a witness is presumed to speak the truth. This pre- 
sumption, however, may be overcome by contradictory evidence, by the 
manner in which the witness testifies, by the character of the testimony, 
or by evidence pertaining to the motives. 

Now, ladies and gentlemen, if you believe that any witness who 
has testified in this case has wilfully testified falsely as to any meee 
matter concerning which he or she could not JW reasonably have peda 
mistaken, you are at liberty to disregard all or any part of the testimony 
of such witness. This means you can believe all, believe a part, or be- 
lieve none of the testimony. It is a matter entirely in your hands. 

While Judges have the right to comment on the evidence that has 
been presented, I regard it as an infringement upon the province of the 
jury. Now, if throughout the course of the trial, you have come to the 
conclusion that the Court has formed an opinion one way or the other, I 
instruct you now to completely disregard it. As I have pointed out to you, 
the parties are here seeking the verdict of you as the jury and to resolve 
their differences at your hands. 
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Now, ladies and gentlemen of the jury, the plaintiff lin this action 
is the moving party. The party who asserts the affirmative of an issue 
must carry the burden of proving it. This burden of proof,is established 
by what the law calls a preponderance of the evidence. This is not deter- 
mined by the greater number of witnesses testifying to a parrticular state 
of facts, this means that the testimony on behalf of the party carrying the 
burden of proof must have greater weight in your estimation, it must 
have more convincing effect upon your minds than that opposed to it. 

If you believe that the testimony on any essential point is evenly 
balanced so that it does not preponderate in favor of the party charged 
with the burden of proof, then your finding as to that point must be against 
the party carrying the burden of proof. | 

Now, the burden in this case is upon the plaintiff, Mrs. Caroline 

Friedman, to prove by a preponderance of the evidence every 
element of her claim. | 

This case is predicated on what in law is known as negligence. 

Now, what is negligence? Negligence is the doing of some act which a 
reasonably prudent person under the circumstances would not do or the 
failure to do something which a reasonably prudent person would do under 
the same circumstances, acting under those considerations which ordinarily 
regulate the course of human affairs. In short, negligence is the failure to 
use ordinary care in the management of one's property or person. 

You will note that the person whose conduct is set or is used as a 
standard is not some exceptional person, it is not a person peculiarly en- 
dowed with qualities of perfection or an exceptionally skilled person, but it 
is a person of reasonable and ordinary prudence. | 

Negligence is not an absolute term, but it is a relative one. Inas- 


much as a reasonable and prudent person will react differently under 
different circumstances, and the amount of care he uses will vary directly 
or in direct proportion to the danger known to be involved in any particular 
undertaking, it follows that in the exercise of reasonable care, the amount 
of caution required by the law varies in accordance with the nature of the 
act and the circumstances under which the act is done. An act of negligence 
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[M.A.D.] 
under one [set of] conditions might not be negligence under a different set 


of conditions. f 

Therefore, ladies and gentlemen, in order to arrive at a fair stand- 
ard, we ask what conduct might have been expected of a person of ordinary 
prudence under the circumstances? Our answer to that question gives us 
the criterion which will determine whether or not the evidence before you 
proves negligence. 

No inference of negligence whatever arises from the mere happen- 
ing of the accident in this case. You are not to infer from the facts or from 
the fact of the accident on May 15, 1956, on Columbia Road, that some party, 
that is, Mrs. Phillips or Mr. Tompkins, was negligent. On the contrary, 
the legal presumption is that reasonable care was exercised by both parties. 

The burden of proof is upon Mrs. Friedman, the plaintiff in this 
case, who is charging negligence, to overcome the presumption that due 
care was used and to prove that Mrs. Phillips, Mr. Tompkins, or either 
one of them, was negligent at the said time and place and further, that their 
negligence or his or her negligence was the proximate cause of the injuries 
sustained. 

Now. the law does not permit you to guess or speculate as to 
the cause of the accident involved in this case. If in your view the evidence 
is equally balanced on the issue of negligence or proximate cause, So that 

it does not preponderate in favor of Mrs. Friedman, then she has 
failed to sustain the burden of proof against Mrs. Phillips and Mr. Tomp- 
kins or against either one. 

Now, in determining whether negligence and proximate cause have 
been proved by a preponderance of the evidence, you should consider all 
of the evidence bearing upon such question, regardless of who introduced 
it. A party is entitled to the same benefit from the evidence that favors 
him or her, when introduced by the adversary party, just as though they 
had introduced it themselves. 

The motor vehicle regulations which were read to you and were 
introduced in evidence in this case by the plaintiff's counsel, have been 
admitted into evidence as being the motor vehicle regulations which were 
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in full force and effect in the District of Columbia on May 15, 1956, at 
the time of the accident in question. ! 


You are instructed that violation, if any, of any of these regulations 
| 


constitutes negligence as a matter of law and if such violation is a proxi- 
mate cause of the accident and the ensuing injuries, then you may find for 
the plaintiff. | 
Also, ladies and gentlemen of the jury, the driver of a vehicle is 
under a legal duty to exercise ordinary and reasonable caren the man- 
agement of the motor vehicle which he is driving. Failure to exercise 
ordinary and reasonable care constitutes negligence. Ordinary and rea- 
sonable care is such care as would be expected or would be exer- 
cised by a reasonable and prudent person under the circumstances in 
question. considering the conditions existing at 9:00 o'clock or 9:15 on 
May 15, 1956, that is, the conditions of the road, conditions of the weather, 
and other conditions then prevailing. It is the driver's duty to watch the 
road and keep his vehicle reasonably under proper control to meet un- 
foreseen emergencies. ! 
Now, when a person is using or is about to use a street or a high- 
way, the operator of 2 motor vehicle, he has a duty to make reasonable ob- 
servations as to traffic and other conditions which confront him in order 
to protect himself and others while using the roadway. What observations 
he should make and what he should do for his own safety are matters which 
the law does not attempt to regulate in detail, except that it does place 
upon him or her the continuing duty to exercise ordinary care to avoid an 


accident. 
When one has a duty to look and testifies that he or she did look 


but did not see that which was plainly there to be seen, such ineffectual 

looking has no more legal significance than if he or she had not looked 

at all and such conduct on the part of that person constitutes negligence. 
We have spoken to you and used the term "proximate cause." 

The proximate cause of an injury is that cause which in natural and con- 

tinuous sequence, unbroken by any efficient intervening cause, produces 
the injury and without which the result would not have occurred. 
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It is the efficient cause, that one which necessarily sets in operation the 


factors that accomplish the injury. It must operate directly or by putting 
intervening agencies that do or that does create the injury in motion. This 
does not mean that the law seeks and recognizes only one proximate cause 
of an injury, consisting of only one factor. one act, one element or cir- 
cumstance, or the conduct of only one person. 

To the contrary, several factors, for example. the acts and the 
omissions of two or more persons may work concurrently as the efficient 
causes of an injury and in such case, each of the participating acts or 
omissions is regarded in the law or by the law as proximate cause. 

When the negligent acts or omissions of two or more persons, 
whether committed independently or in the course of concerted conduct, 
contribute concurrently and as proximate causes to the injury of another, 
each of such persons are liable. This is true regardless of the relative 
degree of the contribution, that is, the contribution of any negligent act. 

While there are two defendants in this action, namely, Mrs. 
Phillips and Mr. Tompkins, it does not automatically follow from that fact 
alone that if one is liable, that both are liable. Each, that is, Mrs. Phil- 

lips and Mr. Tompkins, is entitled to a fair consideration of his 
or her own defense and is not to be prejudiced by the fact, if it should be- 
come a fact. that you find against the other. 

The instructions that I give you govern the case as to each defend- 
ant, to the same effect as if he or she were the only defendant in the case 
or in the action and regardless of whether I refer to the defendant in the 
singular or use it in the plural sense. 

If you should find that only one defendant was negligent or only one 
defendant is liable, then your verdict in favor of the plaintiff should be 
rendered against that defendant alone. If you should find that the plaintiff 
is entitled to recover against both defendants, you may not allocate or 
prorate the damage between the two defendants, but you must deliver 2 
verdict in one single sum against both. Now, regardless of how you might 
in your own minds relatively grade negligence of defendants, if you should 
so find, you are not permitted to do so under our law. 


165 
Now, the number of defendants, in other words, x0 or two, in this 
particular case, the number of defendants that you may find liable should 
not influence the amount of any verdict that you might render in this case. 
You are instructed that the law forbids you to attempt to classify 
negligence into degrees or grades or kinds or to compare one instance of 
negligence with another and judge which is the more deserving of 
excuse. 
If you should find that there was negligent conduct on the part of 
more than one person, you are not to attempt to determine which was guilty 
of the greater negligence with a view to favoring the one whose conduct 


was less responsible. If you should find that any party to this action, 


namely, Mrs. Phillips or Mr. Tompkins, was negligent, you will follow 
the Court's instructions in determining whether or not Liability should 
attach and you should do so without regard to how you might grade or 
compare the negligence involved, if you were permitted to do so. 

You are instructed that while there are two defendants in this 
case, it does not follow that if one is liable that both are liable. As I 
have told you, each is entitled to a fair consideration of his own defense 


- and is not to be prejudiced in any way by the fact, if it sho ould become a 
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fact, that you may find aganst the other. 
The general instructions which I have already given you govern 
the case as to each defendant to the same effect as if that particular de- 
fendant was the only defendant in this action. | 
If you should find that neither defendant, that is, Mrs. Phillips, 
Mr. Tompkins, was negligent, then your verdict should be in favor of 
both defendants against the plaintiff. If you should find that only one 
defendant is liable, then your verdict should be at favor of the 
plaintiff against that defendant alone. If you should find that the plaintiff 
is entitled to recover against both defendants, that is, Mrs. Phillips 
and Mr. Tompkins, as I have told you, you may not allocate, prorate the 
damage between them, but you must deliver a verdict in one single sum 
against both defendants whom you find, after considering all of the evi- 
dence, to be liable, regardless of how you relatively and in your own 
minds grade their negligence, if you were permitted to do so. 
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Ladies and gentlemen of the jury, the Court instructs you that 
if you believe from the evidence in this case that plaintiff, Mrs. Friedman's 
injuries or any of them were caused by a pre-existing condition, then ob- 
viously they would not arise from this particular accident of May 15, 1956, 
because the claim in this case is not for an aggravation of a pre-existing 
injury but the claim is that the injury originated and was caused solely by 
the accident in question. 

Now, if under the instructions which I have given you, you find 
that Mrs. Friedman is entitled to recover from Mrs. Phillips or from 
Mr. Tompkins or from either one, you are first instructed that in no event 
should your verdict be for an amount in excess of the amount sued for 
in this complaint. The amount sued for in this complaint is in the amount 
of $100,000. The amount claimed in this action in no way is to be con- 

sidered by you as evidence in your evaluation of the case and if, 
after fairly and impartially considering all of the facts and weighing the 
evidence in applying the law as stated to you, you should find for the 
plaintiff. Mrs. Friedman, then your verdict would be in any amount from 
one dollar up to $100,000, depending upon how you view the facts and the 
circumstances surrounding this case. 

Now, if you find, after fairly and impartially considering all of 
the evidence, for the plaintiff, you will consider in fixing the amount of 
the award, the elements of damage that I will now mention: One, the 
medical expenses, that is, the reasonable value not exceeding the cost to 
‘Mrs. Friedman of the examinations, the care by the physicians, which 
were reasonably required and actually given in the treatment of this 
plaintiff; the corollary medical expenses, that is, the reasonable value 
not exceeding the cost to the plaintiff of the medical expense, that is, the 
drugstore expense, the bed expense, the brassiere expense, any reasonable 
expenses incident to and arising out of this particular accident. This also 
would include, as I say, not only the druggist, not only the x-rays, but also 
the transportation expense which was testified to. They may be taken 
into consideration by you in arriving at your verdict, if you should so 


determine in this case; also, ladies and gentlemen, the question of earning 
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capacity, loss of earnings, the reasonable value of time lost by the plaintiff 

since the injury during which she has been unable to pursue her: 
occupation of acting as a registered practical nurse and in determining this 
amount, you should consider evidence of the plaintiff's earning capacity, 
her earnings, and the manner in which she ordinarily used her time in the 
past. In other words, ladies and gentlemen, as a matter of law, you are 
instructed that you are to evaluate this loss of earning capacity in light 
of the testimony which you have heard and it is for you and you alone to 
evaluate, for the Court, as I have already indicated to you, is not to pass 
on the testimony. TheCourt cannot allow this particular point to pass 
without stating to you that, as the Court understood it, the plaintiff in 
this case did not work at her regular occupation, there came a time when 
she did desire to return to the occupation but she did not return to said 
occupation and it is for you to determine from the evidence which has 
been submitted from this witness chair, whether she is entitled to and in 
what amount, for any loss of earnings. 

Also, ladies and gentlemen, one of the factors that 


you take into 
consideration is the pain and suffering, and such sum as will reasonably 
compensate said plaintiff for the pain, the discomfort, the mental anguish, 
suffered by her and approximately resulting from the injury in question, 
and for such pain, discomfort and mental anguish. if any, as she is rea- 
sonably certain to suffer in the future. There is no guide that the 
Court can give you for pain and suffering, you are to evaluate that in light 
of your own human experience and common Sense. | 
There has been introduced in this case, especially'on the question 
of injury and ensuing damage, what we call in the law experts or expert 
witnesses. Now, an expert witness is entitled to give an opinion. That 
evidence is permitted to be introduced solely by virtue of the fact that 
these men are skilled in a certain calling, a physician knows more about the 
human body than you and I because it is his particular business or vocation 
to deal with it, in health and in illness. Now, such a person has made a 
specialty of that type of study and as a consequence, his becemnony as to 
what he thinks on a given set of facts, his opinion, is permitted to be intro- 
duced to you, but there is a responsibility on you that in the event of any 
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conflict of any expert witnesses, whether it be witnesses called by one 

party or by the other party, any conflict among experts, that you are to 

weigh and take into consideration the materials which they have on hand, 

the study that they have given to their particular field, their expertiseness 

or their educational background, then you are to take into consideration 

from those facts the reasons which they give to you and you may weigh those 

reasons. You aré not bound by the opinion of the expert, it is still for you 
to weigh and consider their testimony in light of all of the facts 

and the circumstances and you as jurors may accept it in whole or in 

part, but it is your sole and exclusive duty to give, not only to the ordinary 

witness but also to the expert witness, that weight that in your opinion it 

is fairly entitled to. 

Now, according to the United States Department of Health, Educa- 
tion and Welfare, the National Office of Vital Statistics, the abridged life 
tables, the life expectancy of, in this particular case, Mrs. Friedman, at 
the age of 44, the life expectancy is 36 years. This fact, of which the 
Court takes judicial notice and it has been introduced into evidence in 
this case, may be considered by you in fixing any damage, if you should 
so determine that the plaintiff, Mrs. Friedman, is entitled to damages. 


However, this one factor of evidence is not by law controlling, but should 


be considered in connection with all of the other evidence bearing on the 
same issue, such as that pertaining to the health and the habits and the 
ability of the plaintiff whose life expectancy is in question. 

Would you gentlemen come up here, please. 

(At the bench:) 

THE COURT: That is it. 

MR. McMENAMIN: Your Honor, on the earnings, Your Honor 
didn't say anything about the earning capacity of the future considering 

that this woman has testified she has a permanent injury and I 
have in mind this standard prayer 123 which you probably may have in 
there. 

MR. SWINGLE: I think you said sufficient on it, myself. 

MR. CLARK: I do, too. 
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MR. McMENAMIN: You didn't cover that part. Your Honor stated 
about loss of earnings and went on and said that she started to work 
- from then to the present time and didn't say a thing about it in the future, 
— | 
THE COURT: I think maybe he is correct that I didn't say anything 
about the future earnings because it is a delicate subject and I tried to in- 
dicate to the jury that it was solely up to them to determine from the facts 


in this case whether she ever had intended to work or not, 

MR. McMENAMIN: I think this is more in line, I think they should 
consider this. | 

THE COURT: Because there is a big question in the Court's mind 
whether she ever intended to work up to this point, but that doesn't hold 
true in the future. 

MR. SWINGLE: There isn't any testimony as to her earning 
capacity for the future. there isn't any testimony one way!or the other. 

THE COURT: I think that the certificate would be enough. 

MR. SWINGLE: To show her earning capacity? | 

THE COURT: No, it would be enough to show what kind of work she 
could do, she is accredited as a registered practical nurse. 

MR. SWINGLE: So what? There is nothing in that certificate that 
goes into her ability to do -- we have no idea whether you just write up 
there and ask for it or not, that is my point. There is no testimony. 

THE COURT: She had testimony there are two jobs. 

MR. CLARK: She can't consider it past that point, there is no 
testimony she could even get it right here. | 

MR. McMENAMIN: I think this prayer will cover it, it covers that 
point, too, 123. 

THE COURT: I don't think I will give it in this manner, I will just 
mention the fact, if they do consider any earning capacity, that they can 
consider earning capacity in the future. | 

MR. McMENAMIN: Have you taken into consideration about the 
permanent injury? 

THE COURT: No. 
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MR. McMENAMIN: Well -- 
THE COURT: The two are inconsistent, you are claiming per- 


manent injury on the one hand, therefore, it interferes with the earning 


capacity; on the other, you are claiming loss of earnings . 

MR. McMENAMIN: 1am talking about loss of earnings -- I am 
talking about earning capacity and because of the fact she had permanent 
injury, would they consider whether she will still be able to work as well 
as she has in the past, that is what this prayer says. 

MR. CLARK: There is no testimony what she did on this job as 
a practical nurse, no testimony that her future earning capacity as such 
has been impaired. 

MR. McMENAMIN: There is testimony she made $75 a week. 

MR. CLARK: The testimony is she had a strain, at the very 
pest, but there is no testimony that that chronic strain would prevent her 
from being a practical nurse. 

MR. McMENAMIN: That is a matter of weight for them to deter- 


MR. SWINGLE: There is no testimony on it. 

THE COURT: Wait just a moment. Do you have any other points ? 

MR. McMENAMIN: No, that is all. 

‘MR. SWINGLE: The only thing I have, Your Honor, is in discussing 
whether there was or wasn't negligence on the part of either of the defend- 
ants, you, Iam sure you meant to, but the way it comes out, it sounds as 
though if they find negligence on the part of both, then of necessity they 
must find against them. I believe the law is you can find both of them 

negligent, put that negligence has to be a proximate cause. 

THE COURT: That is right. 

MR. McMENAMIN: I think you covered that. 

MR. SWINGLE: You did in one instance but not in talking -- in 
talking about prorating and so forth, you used the word negligence. 

MR. CLARK: You mentioned mental anguish three times and 
there is no testimony there is mental anguish, the mere fact she is 
hurt doesn't carry with it that implication. 

THE COURT: Anything else? 
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MR. SWINGLE: I renew my objections. 
THE COURT: You have an exception on the mental anguish, I 
won't go back on that count. I will go back on the proximate cause and I 


will go back on the earning capacity. 
(End of bench conference.) 


THE COURT: Ladies and gentlemen of the jury, you are instructed 
on the question of the earning capacity, it has been brought to the Court's 
attention that I may have inadvertently not mentioned that you may con- 
sider future earning capacity, if any, that is entirely within your discretion. 

Also, it has been brought to the attention of the Court that I may 
not have clearly indicated to you that in order to find for the plaintiff, you 
must find two elements, namely. negligence and then you, must go a step 
further and that is that that negligence must be the proximate cause of the 

injury sustained and that applies to both defendants or to either 
defendant, in other words, if you should find only one defendant liable, 
you would have to go a step further and find from that negligence that the 
negligence was the proximate cause of the injury in question. 


Now. you will retire to your jury room and you will select from 
your group a foreman or a forewoman and your verdict, of course, must 
be unanimous. In the event that you desire any exhibits in this case.you 
will notify the Marshal who in turn will notify the Court. And when you 
have reached your unanimous verdict, you will notify the Marshal. 

At this time, the responsibility or the duty in this case’is now 
entirely yours. | 

he : * * 
Washington, D. C. 
April 12, 1960 

a x* * * 

THE COURT: Bring in the jury. 

THE DEPUTY CLERK: Will the Foreman of the jury please rise. 

Mr. Foreman, has the jury agreed upon its verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: In the Complaint of the ao Caroline 
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Friedman vs. the defendant, Violetta Rose Phillips, do you find for the 
plaintiff Caroline Friedman or for the defendant, Violetta Rose 
Phillips ? 

THE FOREMAN: Would you repeat that, please? 

THE DEPUTY CLERK: In the Complaint of the plaintiff, Caroline 
Friedman, vs. the defendant, Violetta Rose Phillips, do you find for the 
plaintiff, Caroline Friedman or for the defendant, Violetta Rose Phillips? 

THE FOREMAN: We find for the plaintiff. 

THE DEPUTY CLERK: In the complaint of the plaintiff, Caroline 
Friedman vs. the defendant, Joseph Sidney Tompkins, Jr., do you find for 
the plaintiff, Caroline Friedman or for the defendant, Joseph Sidney Tomp- 
kins, Jr. ? 

THE FOREMAN: We find for the plaintiff. 

THE DEPUTY CLERK: In what amount do you find for the plaintiff 
against both defendants ? 

THE FOREMAN: $2,500. 

THE DEPUTY CLERK: Members of the jury, your foreman says 

you find for the plaintiff against both defendants in the sum of $2.500 
and this is your verdict so say you each and all? 

(Whereupon, there was general agreement among the jurors.) 


x * * * * 


[Filed April 12, 1960] 


VERDICT AND JUDGMENT 

This cause having come on for hearing on the 5th day of April, 
1960, before the Court and a jury of good and lawful persons of this district, 
to wit: 

John R. Huggard Mrs. Lena E. Williams 

Carl Halpern Ernest W. McIntosh 

Wesley H. Trewolla Richard C. Archey 

Harold N. Peddinghaus George L. Gardaya 

Mrs. Mary A. Smith Earl C. Pitt 

Mrs. Doris C. Jackson Julian F. Browne 
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who, after having been duly sworn to well and truly try the issues between 
Caroline Friedman, plaintiff and Violetta Rose Phillips and, Joseph Sidney 
Tompkins, Jr., defendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 12th day of April, 1960, that 
they find the issues aforesaid in favor of the plaintiff and that the money 
payable to her by the defendant by reason of the premises is the sum of 
two thousand five hundred dollars ($2,500.00). 
WHEREFORE, it is adjudgedthat said plaintiff recover of the said 


defendants the sum of two thousand five hundred dollars ($2,500.00) without 
costs. | 


HARRY M. HULL, Clerk 


By /s/ Anne W. Lyddane 
Deputy Clerk 


By direction of 
Judge Leonard P. Walsh 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * 


Wednesday, May 25,)1 
* * * * 

THE COURT: All right, gentlemen. 

The Court, after hearing argument in this case + the case having 
been tried April 7th to 12th, or thereabouts -- the Court having a clear 
recollection of the case in detail, the Court makes the observation that in 
a short period of seven years on the Bench, I don't believe that I have 
ever had a plaintiff's case presented more clearly and more competently 


than this case was presented. 
The matter comes before the Court on a motion for a new trial on 
the grounds that the jury awarded an inadequate amount for the injuries 
sustained. Also, on errors committed by the Court in the instruction. 
The Court finds in this case that the amount to be awarded by the 
jury is solely and exclusively a matter for the jury to determine. 
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The Court attempted to instruct the jury that they were to find 
that the injuries were proximately caused by the accident in question, 
that is, by the collision between the two vehicles, and the Court instructed 
them, as it recalls, that they were to take medical expense, correlary 
medical expense, loss of earnings,and pain and suffering, and from those 
elements they were to determine the determination. 
The Court feels that it would be very definitely encroaching on the 
prerogative -- the exclusive prerogative of the jury, to disturb their finding, 


and the Court denies the motion for a new trial in this case. 
* * * * * 


[Filed June 15, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 15th day of June, 1960, that CAROLINE 
FRIEDMAN, plaintiff hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 15th day of May, 1960, in favor of CAROLINE FRIEDMAN, plaintiff 
against said defendants. 
/s/ Joseph A. McMenamin 


/s/ Samuel L. Mensh 
Attorney for plaintiff 


Send copies to: 


Douglas A. Clark, Esq. 
Warner Bldg. 
Atty for Defendant Phillips 


Allan C. Swingle, Esq. 
Colorado Bldg. 
Atty for Defendant Tompkins, Jr. 
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COUNTER-STATEMENT OF CASE 


This was an action brought by Appellant in the United States Dis- 
trict Court for the District of Columbia for alleged personal injuries 
arising out of an automobile accident on May 15, 1956. Rane was a 
passenger in an automobile operated by Appellee Phillips, which was in 
collision with an automobile operated by Appellee Tompkins. 
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The jury found that both Appellees were negligent and brought in a 
verdict in the sum of Two Thousand Five Hundred Dollars for Appel- 
lant (J.A. 172). 


Thereafter 2 Motion for New Trial was filed and, after argument, 
judgment was entered on the verdict (J.A. 174). 


Appellants only real complaint is that the judgment was inadequate. 
The short answer to her complaint is that Appellant failed to prove her 
case. 


The accident was slight as testified to by Appellee Phillips (J.A. 12) 
and Appellee Tompkins (J.A. 15). There was no indication at the scene 
of the accident that anyone had been injured. (J.A. 12, 13, 15). Appel- 
lant accompanied Appellee Phillips home and spent the night with her 
evidencing no discomfort to Appellee Phillips (J.A. 13). 


On the following day Appellant went to see her lawyer, and, subse- 
quently, went to see Doctor Lawrence J. Thomas, who is not an ortho- 
pedic surgeon. Doctor Thomas called in Doctor Henry L. Feffer, who is 
an orthopedic surgeon, who treated Appellant. Doctor Feffer testified 
that after July 27,/ 1956 he could find no reason for Appellant's subjective 
complaints (J.A. 82). 


Appellant was examined in June 1956 by an orthopedic surgeon, 
Doctor Paul J. O'Donnell, on behalf of the Appellees, who could find no 
objective evidence of her subjective complaints except limitation of mo- 
tion, which limitation he believed largely to have been self-induced (J.A. 
122). 


Appellant was further treated by Doctor Hugo Victor Rizzoli, who 
did a myelogram upon her. He, likewise, could find no objective signs 
to substantiate her subjective complaints (J.A. 90). 


The only doctor who actually attributed the accident as a probable 
cause of her alleged condition was the above-mentioned Doctor Thomas, 
who, as stated, is not an orthopedic specialist (J.A. 104). 
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Appellant further testified upon cross-examination that she had 
sustained other falls -. namely, once falling on her knee, and once fall- 
ing on her coccyx (J.A. 61, 62). 


Appellant's doctors, Doctor Feffer, Doctor Rizzoli, and Doctor 
Rosenfeld, testified that the x-ray finding of a compression of the 
vertebrae such as was found in this case could have been caused by 
either of these falls (J.A. 74, 81, 94, 96). Likewise, it could have 
been caused by any other activities, such as raising a window (J.A. 81). 


Appellant's doctors all testified that they did not know how long the 
compression of the seventh thoracic vertebra had existed. None of them 
in their examination, or before their testimony, had been advised of the 
previous falls which Appellant had sustained. She had given a negative 
history of prior injury to each of them. 


As far as any injury resulting from the accident in this case, if 
any injury did result, it was ended for Appellant when Doctor Feffer 
testified that after July 27, 1956, he could find no reason for her sub- 
jective complaints (J.A. 82), whose testimony was likewise buttressed 
by Doctor Rizzoli's testimony that the disability from such an injury as 
this would not last more than two to three months (J.A. 93). | Bear in 
mind that these were Appellant's doctors who were testifying. 


Appellant introduced into evidence medical, hospital, and other 
bills totalling between Three and Four Thousand Dollars which, it is true, 
were admitted without objection, except that both Appellees contested the 
fact that these expenses were necessitated as the result of any injury sus- 
tained in the accident, and the jury obviously believed that only a small 
portion of these alleged expenses were attributable to the accident, and, 
therefore, brought in a verdict for Two Thousand Five Hundred Dollars 
($2,500.00). 


The evidence further disclosed that Appellee Phillips, a/registered 
nurse, had been a special nurse for Appellant when she was a patient at 
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Garfield Hospital where a hysterectomy was performed on her. Appellee 
Phillips testified that she constantly complained of backaches while in the 
hospital, and that the backache she complained of was too high to be the 
same as those ordinarily caused by such an operation (J.A. 132, 133, 
134). Appellee Phillips further testified that she had gone with Appel- 
lant to her home in Maryland as her nurse when she left Garfield Hospital 
and stayed there a week or ten days during which period of time Apellant 
complained continuously of her back. Appellee Phillips further testified 
that she revisited Appellant at her home in Maryland some two or three 
months later and that Appellant was still complaining of her back, and that 
she suggested to her that she come to Appellee Phillips' apartment and 
take some treatments on a vibrating table or chair owned by Appellee 
Phillips to see if she could get some relief (J.A. 135). 


Appellee Phillips further testified that Appellant told her that she 
had had an altercation with her husband and showed her a pair of pajamas 
that, she said, her husband had torn off her, and showed a spot on her 
dress where Appellant's husband had knocked a cocktail out of her hand 
onto her dress (J.A. 138). These facts were denied by Appellant on 
cross-examination (J.A. 48). 


Appellant testified upon cross -examination that she was in excel- 
lent health prior to the accident (J.A. 47). Yet, on the night after the 
happening of the accident she took aspirin and seconal, which she had in 
her possession at that time (J.A. 53, 54). 


No doctor was able to testify, when advised of her prior history, 
that the accident was the probable cause of Appellant's complaints, with 
the exception of Doctor Thomas who, as previously pointed out, is not an 
orthopedic surgeon. 
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SUMMARY OF ARGUMENT 


The verdict of $2,500.00 covered all the damages the jury believed 
that Appellant sustained by reason of the accident. 


The testimony of Appellee Phillips as to the altercation |between 
Appellant and Appellant's husband was admissible as a probable cause 
of her injury and not merely for impeachment purposes. 


There was no claim made by Appellant for loss of wages or income 
lost from self-employment, as reflected in the answers to interrogatories 
propounded to Appellant, Nos. 14a. and 15, (J.A. 7, 8), but in spite of 
this the Court did, in fact, let the jury consider the loss of earning ca- 
pacity, if any, suffered by Appellant (J.A. 167, 171). 


THE VERDICT WAS IN ACCORD WITH 
THE EVIDENCE AND THE LAW 
The facts in this case eloquently show that the jury's verdict was 
in accord with both the evidence and the law. 


Abundant evidence was before the jury which controverted the ex- 
istence, extent, and seriousness of Appellant's alleged injuries. 


Appellant urges before this Court that simple mathematics will 
show that the jury disregarded the evidence. (Appellant's Brief, Page 7). 
Appellant then lists medical exhibits, which, she says, were uncontro- 
verted, and totaling $3, 114.96. 


Appellees respectfully say that if we employ mathematics in ac- 
cordance with the evidence it is clear that the jury verdict finds firm 
Support in the evidence. In the evidence July 27, 1956 is significant. 
That is the date after which Appellant's Doctor Feffer said he! could find 
nothing that would lead him to believe Appellant was in serious pain and 
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distress except what she said, and after which he thought she ought to 
have been able to resume ordinary housewife duties (J.A. 82). Appel- 
lant's mathematical demonstration at pages 7 and 8 of her brief shows 
no dates for each bill listed. Appellees have, however, been able to 
determine beginning and ending dates of some of these bills from the 
joint appendix. The bills which are clearly incurred subsequent to J uly 
27, 1956 (Doctor Feffer's date) are: 


Exhibit No. Item Amount Date 


31 Emergency Hospital $216.52 10/18/57 - 10/28/57 (JA 25) 
George Washington 
Hospital 415.40 3/19/57 - 4/5/57 (JA 26) 
Seymour Albert, M.D. 75.00 6/28/57 - 5/1/58 (JA 29, 30) 
Hugo V. Rizzoli, M-D. 165.00 10/25/56 - 1960 (JA 84, 91,92) 
Drs. Groover, 
Christie & Merritt 35.00 10/18/57 - 10/28/57 (JA 28,29) 


The total of the foregoing is $906. 92. Based on the testimony of 
Appellant's own physician, the jury was justified in disallowing all of the 


above. They are all clearly after the crucial date of July 27, 1956. In 
addition to the sum of $906.92, it is clear that other items Appellant 
claimed, continued down to trial date. For example, Exhibit No. 11, 
the bill of Doctor Lawrence J. Thomas in the amount of $808.00. Itis 
clear that this expense was incurred over a period of nearly four years. 
His services began May 15, 1956 (J.A. 105). These services con- 
tinued through 1956, and 1957 (J.A. 101, 102). He continued to see 
her in 1958 and 1959 right up to March 11, 1960 (J.A. 110, 111). It 
is clear that the bulk of this bill and some of the other bills, i.e. med- 
icines, also were incurred after July 27, 1956, and, based solely on 
Doctor Feffer's testimony, the jury was entitled to disallow them. 


Although it is not reported in the record, we are certain that Ap- 
pellant's counsel will agree that the jury, during deliberation, asked 
for and received without objection, all of the exhibits introduced into 
‘evidence by Appellant supporting special damages, including physicians 
and hospital bills, taxi fares, medicines and other items. 
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It is reasonable to believe that the jury wanted the exhibits for the 
purpose of determining precisely the expenses incurred prior to July 27, 
1956, and to fix damages accordingly. 


In addition to Doctor Feffer's testimony, there was the testimony 
of Doctor Paul J. O'Donnell that on June 15, 1956 (J.A. 119), he made 
negative findings regarding her shoulder and back, and concluded that 
the greater part of the limitation of motion was intentional (J, A. 122). 
On that basis, the jury could have properly found that expenses after 


June 15, 1956, were unnecessary, and, therefore, the four years of 
medical expenses subsequent to that date were disallowed. 


The above mentioned evidence as well as the abundance of other 
evidence in the record, and mentioned in Appellee’s Counter-Statement 
of Facts, show that Appellee did in fact controvert Appellant's evidence 
on the question of injury, its existence and extent. Appellant’s brief 
(page 7) emphasizes the fact that many of her Exhibits were admitted 


without objection. The simple truth is that many Exhibits were not 
objectionable. They were relevant because Appellant did put/into evi- 
dence testimony tending to prove some injury. Appellees do not deny 
this. On the other hand, Appellees put in evidence,directly and by cross- 
examination,tending to disprove injury and disprove its extent or dura- 


tion. On that basis, there was sharp conflict, and it is universally 
recognized in American Law Courts, that conflicting evidence is within 
the province of the jury to resolve. 


It should also be remembered that the record shows that the im- 
pact of the cars was slight (J.A. 12, 15), and, further, there was no 
indication at the scene of the accident that anyone had been injured (JA. 
12, 13, 15). 


Further indication of the insignificance of the injury to Appellant 
is the fact that Appellant did not receive any professional medical treat- 
ment until two days after the accident (J.A. 17), which was after she 
had been to see her lawyer (J.A. 57). 
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"The jury should also decide as to the nature and extent 
of the injury, and the amount of damages to be awarded 
for the same." 15 American Jurisprudence, page 801, 
§362. 


The mere fact that this verdict is thought small is no ground to 
disturb the evidence: 


"Generally, a verdict will not be disturbed merely 
on account of the smallness of the damages awarded or 
because the reviewing Court would have awarded more." 
15 American Jurisprudence, Page 664, § 231. 


It is also true in the case at bar that the trial judge conscientiously 
heard and denied Appellant's Motion for New Trial (J.A. 173, 174). 


"The matter of setting the verdict aside in such cases 
usually rests primarily in the discretion of the trial 
court, and its action in granting or refusing to grant 
a new trial on the ground of inadequacy will not be dis- 
turbed on appeal unless an abuse of discretion is 
shown.” 15 American Jurisprudence, Page 663, §231. 


Appellant's reliance on Reisberg v. Walters, 111 F. 2d 595 (1940) 
is misplaced. In that case defendant only disputed liability. The Court 
pointed out at Page 596 that defendant did not dispute physical pain and 
suffering,for example. In the case at bar there was strong controversy 
on this matter, and defendant brought out abundant evidence that plain- 
tiff was not hurt as badly as she claimed. 


The thrust of Appellant's appeal is her claim that the jury award 
is less than the medical expenses which, she says, were "undisputed". 
Appellee Phillips respectfully submits that this is an improper use of 
the word "undisputed". Appellees say that the record clearly shows 
that Appellant's claim of serious injury was vigorously rebutted by the 
evidence. Appellant's own expert testimony sharply limited her claim 
of serious injury! On that basis alone, the expenses claimed by her 
were disputed and their causal connection with the accident clearly con- 
troverted. 
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Appellant relies on the opinion in Fairmont Glass Works v. Coal 
Co., 287 U.S. 474, but that Court held that the Supreme Court and the 
Court of Appeals could not review the action of a Federal Trial Court 
in granting or denying a motion for a newtrial. In that case the jury 
awarded plaintiff $1 in a breach of contract action, where damages com- 
puted most favorable to defendant were far greater. Even the dissent- 
ing opinion advocating new trial distinguished between the contract and 
tort cases. 


This Court enunciated similar principles in Bryant v. Mathis, 107 
U.S. App. D.C. 339, 278 F. 2d 19 (1960): 


“Courts are understandably reluctant to overturn jury 
verdicts on the grounds that they are inadequate or ex- 
cessive. Fairmont Glass Works v. Cub Fork Coal Co. 
1933, 287 U.S. 474, 53S. Ct. 252, 77 L. Ed. 439; 
Frasca v. Howell, 1950, 87 U.S. App. D.C. 52, 182 
F. 2d 7038. This is especially true of appellate courts, 
for motions for new trials are committed to the trial 
courts discretion." 

Like other cases relied on by Appellant, Mahon v. Bennett, 75 F. 
Supp. 666 (Mo. W.D. 1948) involved damages which were really not 
controverted. It also involved contract damages which the court pointed 
was different from exdelicto actions, where damages cannot be meas- 


ured by any accurate rule. 


Appellant relies on Legler v. Kennington-Saenger Theaters, Inc., 
172 F. 2d 982 (1949).. It is vital to point out that the appellate court 


there observed that the undisputed evidence showed serious and, to 
some degree, permanent injury. That observation cannot apply to the 
evidence in the case at bar. Furthermore, in the cited case,| heavy 
reliance was placed on the erroneous submission of contributory negli- 
gence to the jury. 


In Todd v. Bercini, 92 A. 2d 588, $71 Pa. 605 (1952) the Penn- 
sylvania Supreme Court did not set aside the verdict as Appellant's 
Brief said occurred. It merely affirmed the trial court's granting of 
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2 newtrial. In that case the jury award was the exact amount of the 
medical bills, $2,070.43. Hence the appellate court knew that there had 
been no sum for pain, suffering, inconvenience or lost wages, although 
there was uncontradicted evidence of loss of wages, and pain and suffer- 
ing are inevitable. 


In the case at bar the jury awarded less than the medical expenses 
alleged to have been incurred by the Appellant as a result of the accident 
because it undoubtedly believed much of defendant's evidence, and Ap- 
pellant's own evidence, that Appellant was not as seriously injured as 
she claimed, and if she had been injured, it was caused by something 
other than the accident. This was a factual issue within their province. 


They were fairly and thoroughly instructed on what items to con- 
sider, and were told to consider what was "reasonably required" and 
“any reasonable expenses incident to and arising out of this particular 
accident." It would be presumptuous to say that the jury did not follow 


these instructions. (See Dunn v. United States, 284 U.S. 390, 52S. Ct. 
189, and Rankin v. Shayne, 98 App. D.C. 214, 284 F. 2d 35.) 


Although the following case reports the lower Court's action on a 
motion for new trial, and not the action of an appellate court, it seems 
appropriate now to consider what the Court said in Sellers v. Greenwood, 
94 Fed. Supp. 662: 

** * * * The Court must respect the verdict of the jury 
in fact as well as in pretense or theory and must not 

interfere or substitute its own judgment for that of the 

jurors, for to do so would violate a constitutional 

privilege to have the fair verdict of the jury and not 

the fair judgment of the Court." * * * 

In the present case the plaintiff asked for a jury trial on all issues. 
The jury has decided the issues in question based on substantial evidence 
and, therefore, their verdict should not be overruled by this Court. 


THE COURT PROPERLY ALLOWED TESTIMONY 
TENDING TO PROVE PRIOR INJURY 
Appellant urges that when she, on cross examination, denied any 
altercation with her husband prior to the accident, Appellees were bound 
by that denial. 


Appellees say this position overlooks what was a major substantive 
issue in the case, namely, what was the proximate cause of Appellant's 
injury. The cause of Appellant's injury was a direct issue regardless 
of whether Appellant had ever been asked questions along this line or not. 
Surely Appellees had the right to attempt to prove that the accident was 
not the cause of Appellant's complaints. A rational method of doing this 
was to show that some other traumatic incident was the cause. Whether 
appellees succeeded was for the jury, but it cannot be denied that Appel- 
lees had the right to present it to the jury. 


Appellees put into evidence testimony 1) that Appellant had shown 
her pajamas which were torn at the top and at the bottom. Appellant 
Friedman had stated that her husband had torn them off her, and 
2) that Appellant on the same occasion took out a dress that had a large 
areaontheleft shoulder, and when asked what happened to it had stated 
that her husband had slapped her or hit her and knocked her cocktail out 
of her hand on the dress (J.A. 187, 138). 


Appellant alleged in her Amended Complaint that she had “Severe 
mental anguish" and “permanent shock to her nervous system." (JA. 2). 
It is common knowledge that if a person is struck physically by another 
and has their clothes ripped off, these results could occur. No expert 
testimony is required. 


Expert medical testimony is not necessary where the common ex- 
perience of everyday life teaches that such action as above described 
could cause injury to the back or shoulder or any part of the body. On 
that basis it was a fact which Appellees were entitled to prove as part of 
their case and, therefore, it was not collateral. 
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A careful reading of the case of Crawford v. United States, 1907, 
$0 App. D.C. 1, cited by Appellant, shows that neither the rule nor the 
reason for the rule were violated in this case. The reason for the rule 
is that the investigation might branch out into any number of immaterial 
issues. The record shows that this traumatic incident was but one of a 
series of other traumatic incidents suchas falls, which Appellees brought 
out to show other causes for Appellant's complaints. 


NO ERROR WAS COMMITTED BY THE DISTRICT COURT IN 
INSTRUCTING THE JURY ON EARNING CAPACITY 
The Court's instruction to the jury on future earning capacity as 

finally given was not objected to by Appellant. Rule 51, of the Federal 
Rules of Civil Procedure, 28U,3,C,A.723c, requires that before a party 
may assign as error the failure to give an instruction, he must make an 
objection thereto before the jury retires to consider its verdict, and he 
must state distinctly the matter to which he objects and the grounds of 
his objection. The Appellant, not having made objection at the proper 
time, may not now assign this as error. Quisenberry v. Hermann, 100 
U.S. App. D.C. 144, 243 F. 2d 250. See also Baltimore & O. R.R. v. 
Corbin, 73 App. D.C. 124, 126, 118 F. 2d9. 


A further answer to Appellant's claim of error is that there was a 


complete absence of any evidence that her future earning capacity was 
inhibited. On that basis she was not entitled to any instruction on future 
earning capacity. The jury could not be allowed to guess. The jury 
could not merely assume that, in some unknown way, Appellant would 
not be capable of fully working in the future. There was no evidence of 
this, and it is fundamental that instructions must draw their life from 
the evidence. 


13 


CONCLUSION 


For the reasons above stated, it is respectfully submitted that the 
judgment of the Lower Court should be affirmed. 


Respectfully submitted, 


DOUGLAS A. CLARK 
LOUIS RABIL 


650 Warner Building 
Washington 4, D. C. 


Attorneys for Appellee Phillips 


ALLAN C. SWINGLE 


308 Colorado Building 
Washington 5, D. C. 


Attorney for Appellee Tompkins 


